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1981-82, No.26

‘An_Act 1o provide for the incorporalion and administratlion

of inlernalional companies; and lor purposes connecled
therewith.
—_— (13 May 1982

BE IT ENACTED by the Parhament of the Cook Islands in Sessin
assembled, and by authority ol Lhe same, as follows:

PART 1

PRELIMINARY

1. Short Title - This Act may be cited as the Intlernational
Companies Act 1981-82.

2. Interpretation - (1) In this Act, except in so far as the conlext
or subject-matter otherwise indicates or requires -

"Annual return" means the return required to be made by an
international company under section 112 and includes :iny
document accompanying the return;

u  Approved newspaper” in relation to any notice
required to be published by any provision of this
Act means any newspaper approved by the
Registrar ;

"Articles” means articles of association;

"Audit period" means the period in respect of which any
profit and loss account of an international company is made

up.

+Bearer debenture” means any debenture of an international
company which is either payable to or enforceable by or both
payable to and enforceable by any person who for the time
being lawfully has possession of that debenture;

"Board" means the board of directors of an internaticnal
company or a foreign company;

"Books" includes accounts, deeds, wrilings, invoices,
records and documents;

“Branch register” means a branch register of members ol an
international company kept in pursuance of section 111;

"Capital surplus" means the entire sufplus of an
international company other than its earned surplus,

and includes unrealised capital profits of all
kinds ;

vCertified" means certified in the prescribed manner to be a

particular document or to be a true copy thereof;

"Charge" includes a mortgage and any agreement to give or
execute a charge or mortgage whether upon demand or

otherwise;
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"Deputy Registrar" means a Depuly Registrar 'of
International and {oreign Companias appointed under section
8(1);

"Director®

means any person occupying the position of ERES
director of an international company and any
person held out by a company to be a director ;

"Document" includes summons, order and other legal
process, and notice and register;

“Doliar" means a dollar unit of the currency of New Zealand;

"Domestic company" means a company incorporated under the
Companies Act 1970-71;

"Earned surplus" means that portion of the surplus of an
international company equal to the balance of its net profits,
income, gains and losses from the date of incorporation or
from the latest date when a deficit was eliminated, after
deducting subsequent distributions to shareholders and
transfers made out of earned surplus account and shall
include also any portion of surplus allocated to earned
surplus account in mergers, consolidations or acquisitions of
all or substantially ail of the outstanding shares or property

or assets of another company, whether: incorporated in the
Cook Islands or not; .

"Expert" jncludes enéineer, valuer, accountant, auditor and
any other person whose profession -or reputation gives
authority to a statement made by him;

"Foreign company" means -

(a) a corporation, company, society, association or other
body incorporated outside the Cook Islands; or

(b) an unincorporated society, association or other body
which under the law of its place of origin may sue or
be sued or hold property in the name of the secretary

or other officer of the body or association duly
appointed for that purpose and which does not have

its head office or principal place of business in the
Cook Islands;

“Foreign Government" means any government,
governmental authority or agency or any quasi-
governmental authority or agency (other than
the government of the Cook Islands or any
governmental authority or agency or any quasi- *

governmental authority or agency of the Cook 4
Islands): _

"insolvent" means unable to pay debts as they become due;

"Issued share capital" in relation to par value shares means,
at any particular time, the sum of the par wvalue of all
shares of an internotional company that have been issued;

"International Company" means a company incorporated
pursuant to this Act; M

"Lodged" means lodged in accordance with the provisions of
this Act;

"Meeting" shall have the extended meaning
ascribed to it in section 96(4) of this Act;
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(4) Whenever in this Act any person holding or occupying a
particular office or posilion is mentioned or referred to, such mention
or reference shall, unless the contrary intention appears, be taken to
include all persons who shall at any time thereafter occupy for the time
being the said office or position.

(5) Where the provisions of this AclL are inconsistent with the
provisions of any Act, other than the Constitution of the Cook ‘islands,
the provisions of this Acl shall prevail.

3. Citation of References - Where a provision of this Act refers -

(a) to a Part or Section by a number but does not identify it as being
part of any particular Act, the reference shall be read and
construed as a reference to the Parl or Section designated by that
number, of or to this Act; or

(b) to a Division, subdivision, paragraph or subparagraph, clause or
subclause by a number but does not identify it as being part of

any particular Act, the reference shall be read and construed as a
reference -

(i) to the Division, designated by that number, of the Part in
which the reference occurs;

(ii) to the subsection, designated by that number, of the section
in which the reference occurs;

(iii) to the paragraph, designated by that number, of the
section, subsection, Schedule or definition, or of the clause
or subclause of or in the Schedule, in which the reference
occurs;

(iv) to the subparagrapﬁ, designated by that number, of the
paragraph in which the reference occurs; or

(v) to the clause or subclause, designated by that number, of
the Schedule in which the reference occurs,

as the case may require.
4. Related Companies - (1) For the purposes of ‘this Act a

company shall, subject to the provisions of subsection (3) be deemed to
be a subsidiary of another company, if -

(a) that other company -

(i) controls the zomposition of the board of directors of
the first-mentioned company;

(ii) controls more than half of the voting power of the
first-mentioned company; or

(iii) holds more than half of the issued shares or share
capital of the first-mentioned company (excluding any
part thereof which carries no right to participate
beyond a specified amount in a distribution of either
profits or capital); or

(b) the first-mentioned company is a subsidiary of any company
which is that other company's subsidiary.

(2) For the purposes of .subsection (1) the composition of a
company's board of directors shall be deemed to be controlled by
another company if that other tompany by the exercise of some power
exercisable by it, without the consent or concurrence’ of any other
person, can appoint or remove all or a majority of the directors and,

s
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6. Restriction on Shareholding .

in International Company - No natural person who is a citizen or
resident of or domiciled in the Cook Islands and no company
"incorporated or registered under the Companies Act 1970-71, except a
trustee company,. may hold shares beneficially, either individually or
with another person or persons, in an international company under this
Act or a foreign ,
company that has the centre of  its administrative management in
the Cook Islands unless that foreign company is registered under
the Companies Act 1970-71 .

CAmended Act 194130

7. Permitted purposes for Incorporation - (1) An international
company may be incorporated for any lawful purpose or purposes except
for the purpose of carrying on the business of banking, insurance or
acting as a trustee company, or any of such businesses, otherwise than
in accordance with this section.

(2) An international company unless restricted by ils articles or
memorandum, may carry on any business which may lawfully be carried
on by an individual but shall not carry on the business of -

(a) banking, unless it is licensed pursuant to the provisions of
the Off-Shore Banking Act 1981;

(b) insurance, unless it is licensed pursuant to the provisions of
the Off-Shore Insurance Act 1981-82; or

(c¢) acting as a trustee company

unless it is permitted to do so pursuant to the
Trustee Companies Act 1981-82 ;

(3) For the purposes of this section an internati
ational
company shall not be regarded as carrying on the
business of acting as a trustee company. when acting as
the trustee or one of the trustees of not more than
three trusts. ’

CAmended Act 1991/30

Py
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PART |1

ADMINISTRATION OF ACT

8. Registrar of Companies - (1) There shall be appointed,
pursuant to the provisions of the Public Service Act, 1975 -

(a) a Registrar of International and Foreign Companies to have
x the charge and control of the International Companies Office
and to carry out the duties and functions vested in him by

or under this or any other Act;

- (b) such Deputy Registrars of International and Foreign
Companies and other officers as are required for the

purposes of this Act. *

(2) Anything by this Act appointed or authorised or required to
be done by the Registrar may be done by any such Deputy Registrar
and shall be as valid and effectual as if done by the Registrar.

(3) Al Courts, judges, and bersons acting judicially shall take
judicial notice of the seal and also the signatlure of the Registrar and of

any Deputy Registrar.

(4) For the purpose of ascertaining whether a company is
complying with the provisions of this Act the Registrar or any person
authorised by him may inspect any book, minute book, register or
record required by or under this Act to be kept by the company.

(5) 'Any person appointed under the terms of
subsection (1) who except for the purposes of this
Act or except in the course of criminal proceedings
makes a record of, divulges or communicates to any
other person any information which he possesses or
has acquired:

(a) by reason of his carrying out the duties
and functions of his office or:

(b) by reason of access afforded or obtained by
him to any document or register kept by the
Registrar or book minute book register or

A record kept by any company;

shall be guilty of an offence against this Act and
shall be 1liable on conviction to a fine not
exceeding $10,000.00 or to a term of imprisonment
not exceeding two years in respect of each such
offence.

shall, on being required

’ (6) A company or -any officer thereof
e Registrar, produce any

»
by the Registrar or a person authorised by th
) such book, register or record.

CAmended Aot 1983/22]
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(7) A company or any officer thereof shall
hinder the Registrar or person so authorised while e

not obstryct or
xercising any of
the powers referred to in subsection (4). ‘

(8) There shall be paid to the Registrar such fees 3 are
prescribed.

S. Lodging Documents - (1) Every document required: or Permitteq
to be lodged with or filed by the Registrar under the provisio

h ; NS of thiy
Act shall be lodged with the Registrar through a trustee Company,

(2) Every applicalion to the Registrar for any certificate
under the Act or for any extract or copy of any document filed
Registrar shall be made through a trustee company:
sub-section shall not apply where an application is made in respect of
an international company by a member of that COMPany and the
document, certificate, extract or copy is for his own personal use.

issueg

by the
Provided that tnjq

10. Registered Company Auditors .- (@D)]
notice in the Cook Islands Gazette,
be a registered company auditor.

The Registrar may, b
appoint any person or company tg

(2) No person or company shall perform the duties of auditor of
a company unless he or it is a registered company auditor.

(3) The Registrar may revoke any appointment made under
subsection (1).

(4) The Registrar shall keep a register of registered company
auditors.

(5) The annual* fee for registration as a registered company
auditor is as prescribed by regulation.

(6)- 8) [Repealed]

(9) No company or person shall appoint a person or company as
auditor of an international or foreign company unless lhe.per.son or
company to be appointed auditor - has prior to such appointment
consented in writing to act as such auditor.

(i 0) [Ee,?ocaledj

[Amended Aot 19ALVI3L]
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(3) A copy of or extract from any documenL filed by the
Registrar certified 10 be a true copy or extlract under the hand and
seal of the Registrar shall in any proceedings be admissible in evidence
as if 1t were the original document or the part Lhereof so extiracled.

(4) In any legal proceedings a cerlificate under the hand ang
seal of (he Registrar thal a requirement of this Actl specified in Lhe
ceruficate -

(a) had or had not been complied with at ‘a date or within 3
period specified in the certificate; or

(b) had been complied with upon a date specified in the
certificate but not before thatl date,

shall be received as prima facie evidence of thé matler specified in that
certificate.

(5) If the Registrar is of opinion that any document lodged with
him - .

(a) contains matier contrary to law;

(b) by reason of any omission or misdescription has not been
duly completed;

(c) does not comply with the requirements of this Act;
(d) contains any error, alteration or erasure; or
(e) has not been submitted through a trustee company,

he may refuse to file the document and request that the document be
appropriately amended or completed and re-lodged or that a fresh
document be lodged in its place.

(6) if an international or foreign company or person, having
been in default in complying with -

(a) any provision of this Act or of any other law'which requires
the lodging in any manner with the Registrar of any return,
account or other document or the giving of notice to him on
any “matter; or

(b) any request of the Registrar to amend or complete and
re-lodge any document or lodge a fresh document,

fails to make good the default within 60 days after the service on the
company or person of a notice requiring it to be done, the Registrar
may order the company and any officer thereof or such person to make
good the default within such time as is speacified in the order.

(7) Nothing in this section shall prejudice the operation of any
enactment or other section of this Act imposing penalties on a company
or its officers or such person in respect of any such default as
aforesaid.

(8) Any person who inspects, copies or permits to be
inspected or copied. any document filed or kept by
the Registrar in respect of any company otherwise
than as entitled or authorised in terms of
subsection (2) (or, in the case of the Registrar and
officers appointed pursuant to section 8, . otherwise
than for the purposes of this Act) shall be guilty:
of an offence against this Act and shall be 1liable
on conviction to a fine not exceeding $10,000 or to
a term of imprisonment not exceeding 2 years in
respect of each such offence.

[Awended Act 108687 2¢; Ack1989/22, Act
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International Companies
PART 1
CONSTITUTION OF COMPANIES

DIVISION 1 - Incorporation

L
13. Formation of Companies - (1) Subject to this Act, a trustee
company or any other person or persons may, by subscribing his, their
or its name to a memorandum and complying with the requirements as to
registration, form an international company for any lawful purpose.

2) If a subscriber to a memorandum is a company or a trustee
company, the memorandum may be subscribed by the company or the
trustee company, as lhe case may be, under its seal or by some person
duly authorised on its behalf.

(3) Every international company incorporated under
this Act shall be:

(a) a company limited by shares; or

(b) a no liability company:; or

(c) a company limited by guarantee; or

(d) a company limited by both shares and by guarantee;
or

(e) an unlimited company; or

(f) a mutual company

(4) Nothing in subsection (3) of this section shall in
any way be construed to limit an international
company's ability to issue debentures pursuant to
section 57 of this Act.

LAwmended Ack (991/31]

14. Registration and Incorporation - (1) Subject to subsections (10)
to (20), a person desiring the incorporation of an international company
shall cause to be lodged with the Registrar the memorandum and articles
of the proposed company together with an unsigned true copy thereof
and the other documents required to be lodged by or under this Act,
and the Registrar shall upon payment of the prescribed fees and
subject to this Act, register the company by filing the memorandum and
articles.

(2) The Registrar may require the trustee company lodging the
documents referred to in subsection (1) to lodge with those documents a
certificate by the trustee company stating that, to the best of the
trustee company's knowledge, all or any of the requirements of this Act
have been complied with and the Registrar may accept that certificate
as sufficient evidence of such compliance. :

(3) On the filing of the memorandum the Registrar may certify
under his hand and seal that the company is, on and from the date
specified in the certificate, incorporated and if he so certifies he shall
deliver his certificate to the trustee company which lodged the
documents or as the trustee company directs in writing.

(4) The first certificate- of incorporation shall be wvalid for 12
months from the date of incorporation and shall be renewable thereafter
for further periods of 12 months from each anniversary of the date of
incorporation upon due lodgement of the annual return of the company
and payment of the prescribed fee therefor and such renewal certificate
shall be issued by the Registrar within 14 days after the due lodgement
of the annual return and payment of such fee and shall be delivered to
the trustee company which lodged the return or as the trustée company
directs in writing.

(5) Every certificate of incorporation shall show on its face the
date of its expiry.
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Any églector or officer of an internation§1‘ company
who after the expiry of the cert1f1cat? of
incorporation of that company and before _the issue
of a current certificate of incorporation of that
company does any act that causes that company to

carry on business after the expiry .of its
certificate of incorporation and before the issue of
4 current certificate of incorporation shall be
guilty of an offence against this Act and shall be

liable upon conviction to a fine not exceeding
$10,000.00,

pProceedings instituted against the company or
affecting any property, rights, powers,
authorities, duties, functions, liabilities or
obligations of the international company or any
other person) notwithstanding that the
certificate of incorporation of the
international company may have expired and not

been renewed within the time specified in this
section.

(7) ©On and from the date of incorporation specified in the
certificate of incorporation of an ,international company, but subject to
this Act, the subscriber or subscribers to the memorandum, while he
remains a member or they remain members, as the case may be,

together with such other persons as may from time to time become
members of the company, shall be a body corporate b.y. the name
contained in the memorandum, capable forthwitt} of exercising all the
functions of an international company and of suing and_ being su?d and
having perpetual succession and a corporate seal but with such liability
on the part of the members to contribute to the assets of the company

in the event of its being wound up as is provided by this Act.

: Save as may be specified'by this Act or
b§7ggntract,'the gembers of an'lnFegnational
company do not owe any duty, liability or
obligation to the internatxopal company, any
other member of the international company, any
creditor of the international‘company'or any
other company related to the international
company.
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(6) In the event of a form of bearer debenture of the kind
referred to in subsectior (1) not having been issued or a receipt for
such a form, if issued, not having been received by the inlernational
company at its registered office in the Cook lslands, duly executed by
or for and on behalf 5f the person to whom it was posted or delivered,
by the expiration of 3. months from the date of incorporation of the
company by the trustee company to which the request for such
incorporation was made, the share issued to the trustee company under
section 14 and any income, rights and accruals thereto shall, from that
time on, be held by that trustee company upon trust for the person or
persons, if any, nominated under section 14 (10) or, if there is no
such nomination, for the person who made the request referred to in
section 14 (10) and the trustee company shall be entitled to be
indemnified out of the assets of the company for its reasonable costs
and expenses in administering the trusts upon which that share is held
and in making payment of such fees and charges payable by the
company as it sees fit to make on behalf of the company.

7 Where a person nominated under section 14 (10) has died
before the expiration of 3 months from the date of incorporation of an
international company by the trustee company to which the request for
such incorporation was made, then, unless his nomination was made
conditional upon his being alive at that time, the share issued to the

‘trustee company under section 14 and any income, rights and accruals

thereto, from that time on, shall be held by that trustee company upon
trust for the executor of his will or the administrator of his estate, as
the case may be.

(8) Where a person nominated under section 14 (10) has died
before the expiration of 3 months from the date of incorporation of an
international company by the trustee company to which the request for
such incorporation was made and ‘the nomination was made conditional
upon his being alive at the time of such issue, then, unless any other
person has been nominated to be the beneficiary in his place in the
event of his not being alive, the share issued to the trustee company
under section 14 and any income, rights and accruals thereto, from that
time on, shall be held by the trustee company upon trust for the
person who made the nomination or, if that person has died before that
time, for the executor of his will or the administrator of his estate, as
the case may be.

(9) Where no nomination under section 14 (10) has been made,
and the person who made the request for the incorporation of an
international company referred to in section 14 (10)(a) has died before
the expiration of 3 months from the date of incorporation of the
company by the trustee company to which that request for incorporation
was made, the share issued to the trustee company under section 14
and any income, rights and accruals thereto from that time on, shall be
held by the trustee company upon trust for the executor of the will of
that person or for the administration of his estate, as the case may be.

16. Transfer to the Cook Islands of Company

Incorporated Outside the Cook Islands - (1) Subject to subsection
(5) and to section 225 a company incorporated as a company or
corporation under the laws of any country other than the Cook Islands,
or of any jurisdiction within such a country, may, if it appears to the
Registrar to be so authorised by the laws of that country or
jurisdiction, apply to the Registrar to be registered as being continued
in the Cook Islands as if it had been incorporated under this Act.

(2) Upon application under the subsection (1), supported by
such material as he considers adequate and satisfactory, the Registrar
may, if he is satisfied that the consent of such number or proportion of
the shareholders, debenture-holder$ and creditors of the company as
may be required by the laws of that country or jurisdiction and the
consent of the proper officer of that country or jurisdiction, to such
registration has been obtained by the company, register such company

™
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as being so continued and, if so registered, the company shall be
deemed thereafler to be an international company incorporated under
this Act and domiciled in the Cook lIslands: Provided thal no company
may be registered under this section if -

(a) its winding-up has commenced;

(b) a receiver of its property has been appointed;
or

(c) there is any scheme or order in force in relation thereto
whereby the rights of creditors are suspended or restricted.

(3) The registration of a company under this section shall not
operate -

(a) to create a new legal entity;
(b) 1o prejudice or affect the continuity of the company;
(c) to affect the property of the company;

(d) to render defective any legal or .other proceedings
instituted, or to be instituted, by or against the company or
any other person; or

(e) to affect any rights, powers, authorities, duties, functions,
liabilities or obligations of the company or any other person.

(4) .Upon the registration of a company under this_section -

(a) so much of its constitution as would, if it had been
incorporated under this Act, have been required by this Act
to be included in its memorandum of assoclation, shall be
deemed to be the memorandum of association of the company;
and

(b) so much of its constitution as does not, by virtue of the
paragraph (a), comprise its memorandum of association, shall
be deemed to be the articles of association of the company,

and shall be binding on the company and its members accordingly.

(5) A company registered under subsection (1) shall pay the
same fee for registration as if it were being registered upon
incorporation'in the Cook lIslands.

17. Prior approval for transfer to the

o Cook lIslands of a Company incorporated

outside the Cook lIslands - (1) A company or corporation
referred to in section 16(1), when it applies to be registered under
that section, may request that such registration be approved in
principle but deferred until a later date of the applicant's choosing,
provided such later date is within 36 months of such approval in
principle.

(2) The Registrar shall follow the procedure laid down in section
16(2) as if the company or corporation had not requested a deferment
of registration except that, if he is satisfied in accordance with that
subsection, instead of forthwith registering the company as being
continued, he shall notify the applicant that Its application has been
approved in principle. : ’

(3) A company or corporation sHall not be, nor be deemed to be,
registered as being continued in thg Cook Islands under this section,
until such time as it has been notified by the Registrar that its
application has been approved in principle and has forwarded to the
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Registrar a notice requesting that registration take effect forthwith
provided that such notice is received by the Registrar within 36 months
of the approval in principle.

(4) The Registrar shall, subject to section 225, upon receipt of
the notice referred to in subsection (3), register the company or
corporation as being so continued.

(5) A company or corporation requesting deferment on
registration under this section, shall, on being notified by the
Registrar pursuant to subsection (2) that its registration has been
approved in principle, pay the same fee as if it were being registered
upon incorporation In the Cook Islands under this Act.

18. Requirements as to Memorandum - (1) The memorandum of every
international company shall be printed and divided into numbered
paragraphs and dated and shall state the following -

(a) the name of the company;
(b) in relation to the share capital of the company[-

(i) where the company proposes to issue only par value
shares the amount of the share capital with which it is
proposed to be registered and the division thereof into
shares of a fixed amount;

(ii) where the company proposes to issue only no par
value shares, the number of shares; or

(ifi) where the company proposes to issue both par value
shares and no par value shares, the fixed value of the
par value shares and the number of no par value
shares;

(c) the full name and address of the subscriber thereto or the
full names and addresses of the subscribers thereto, as the
case may be; and

(d) that the subscriber or subscribers to the memorandum desire
the formation of an international company and that on
incorporation shares of the number and class in the capital
of the company set out are to be issued to the subscriber or
the respective subscribers.

(e) whether the company is a company limited by
shares, a no liability company, a company limited
by guarantee, a company limited both by shares and
by guarantee an unlimited company, or a mutual
company.

(2) The memorandum of an international company may, in
addition to the requirements of subsection (1), also state the objects of
the company.

o [Repealed]

D\mmdad Act 19a1/31] :

Ll
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(1) Subject to this Act an international company is

(a) a legal entity, considered in law as a
fictitious person, distinct from its members,
and with separate rights, obligations and
liabilities; and '

(p) an entity with perpetual succession.

(2) Notwithstanding any rule of common law or equity
to the contrary, but subject always to other provisions of
this Act, the separate corporate personality of an
international company may be ignored only in cases of:

(a) actual agency or actual trust save that
membership of the same group of companies shall
not raise any presumption as to agency or as to
trust; or ‘

(b) actual fraud (as contrasted with any action
which the law of equity may’ regard as
improper).

(3) In the case of a company limited by shares,
members shall be liable only to the international company to
the amount (if any) unpaid on the shares respectively held
by them.

(4) In the case of an unlimited company, the liability
of the members shall not be limited.

(5) 1In the case of a no liability company members
shall have.no liability to the international company.

(6) Each of the rights and obligations of members of
an international company (including the right to vote and
the right to receive dividends) are severable and capable of
being transferred, charged, or otherwise dealt with
independently from the other rights of that member.

(7) 1In the case of a company limited by guarantee, a
member is liable to the international company only to the
extent to which that member has undertaken to contribute

. from time to time and in the event of it being wound up:
provided that this liability shall cease three months (or
such longer period as may be specified in the articles)
after that person ceases to be a member of the international

company.

(8) 1In the case of a company limited both by shares
and by guarantee a member is liable to the international

company:

. (a) in the case of members who have given a guarantee, only
to the extent to which that member has undertaken to
. contribute from time to time and in the event of it
being wound up: provided that this ljability shall
. cease three months (or such longer period as may be
specified in the articles) after that person ceases to
be a member of the international company: and
(b) in the case of members who are shareholders, only to
the extent of any amount unpaid on the shares
respectively held by them. -

CAdded Ach 19a1i3l] ‘
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18B. No tiabilify companties

(1) The acceptance of a share in a no liability
company (whether by allotment or by transfer) does not
constitute a contract on the part of the shareholder to
pay any calls in respect of that share or to make any
contribution to the debts and liabilities of that
international company; and any such shareholder is not
liable to be sued for any calls or, contributions by the
no liability company.

(2) Calls upon shares in a no liability company
shall be so made that they are payable not more than 90
days from the date on which the call is made. -

+

(3) Subject to the articles of the international
company providing for a longer period, any share in a
no liability company upon which a call is unpaid at the
expiration of 14 days after the day for its payment is
thereupon forfeited without the need for any resolution
of the directors (or any other proceedings) and may be
offered for sale or otherwise dealt with in the manner
and form specified in the articles of the intevnational
company.

4

(4) The articles of a no lia§ility company may
regulate all other matters concerning the corporate
activities of the internatiornal company including
without limitation: ..

(i) any distributions of the assets of the
international compary on a winding up ox
otherwise as between the members;

(ii) the priorities of payment as between Qifferens
shareholders and between shareholders and
promoters or vendors; .

(iii) provisions as to forfeiture of shares:;

(iv) the provisions as to dealing with shares helg
in trust; and . .
(v) the rights and obligations of members other

than as specified in this Act.

(5) The permissible objects, powers or activitieg
of a no liability company are not restricted other thap
as may be specifically prohibited by this Act.

(6) Regulations may be made by the Queen's
Representative prescribing the form of docgments and
filing requirements of no liability companies.
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18D. Unhmited compamés

. (1) An unlimited company may have share capital in
which case it shall state in its memorandum of association
the amount of that share capital and the division of that
share capital into.'shares or a fixed amount and the
shareholders shall be liable for all the debts of the
unlimited company.

"

(2) An unlimited company may be without share
capital and the subscriber to the memorandum of association
shall be liable for all the debts of the unlimited company .

(3) Sections 46, 54 and S4A of this Act shall not
apply to an unlimited company.

(4) The liability of any director of an unlimited
company shal} not be unlimited but shall be determined in
accordance with the provisions of this Act.

(5) Regulations may be made by the Queen's

Representative prescribing the form of documents and filing
requirements of unlimited caompanies.

[Added A+ 19q113t]

{8E. Mutual CompPaniés

1) In this Act "mutual company" means:

(a) any international company licensed under the
off-Shore Insurance Act, 1981-82; or

(b} any other international company approved by
the Cook Islands Monetary Board for the
purposes of this section;

"Premiums” means the premiums payable on any
insurance, re-insurance, guarantee, indemnity,
superannuation, pension or investment policy issued or
effected by a mutual company to, or on behalf of, any
member of the mutual company.

(2) Any person to whom a mutual company issues an
insurance, re-insurance, guarantee, indemnity,
superannuation, pension investment policy or contract
may, if so provided by the articles, be a member of
such mutual company.

(3) A member of a mutual company is liable Fo
the company only to the extent of any unpaid premiunms
(or any undischarged portion thereof) due to the mutual
company (or any contractual amount pending) on the date
of the commencement of the winding up from such nember.

ks
(4) The provisions of this section shall apply
to a mutual company and to the relevant member whether
or not the mutual company is a company limited by
shares or by guarantee or by both. :

(5) Regulations may be made by the Queen's

Representative prescribing the form of documents and
filing requirements of mutual companies.

[ Added Ack 1aal 131]]
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3F. Change of dratus

(1) Every international company incorporated (or
continued) under this Act may, unless its
memorandun otherwise provides, change its
status from any of the types of companies
specified in paragraphs (a) to (f) of section
13(3) to any other type of company specified
therein in accordance with this section; and
such change may be effected notwithstanding
that at some earlier time the company has

¢ been any other (or the same) type of company
as contemplated by the provisions of that
subsection.

- (2) An international company may change its status
only if all of the following requirements are
complied with:

(a) the proposed change is specifically
authorised by a special resolution of the
members of the international company and is
given effect to, as contemplated by
subsection (3) within six months from the
date of such resolution: and

(b) the directors make a statutory declaration
which is lodged with the Registrar that:

. (i) _ the change of status will, in their
et honest belief, not result in the
international company thereby being
incapable of meeting its obligations
to its creditors as they fall due;
and 4

(ii) the international company has complied
with all the provisions of this Act
{including the payment of any fees due
to the Registrar); and '

(iii) the memorandum and articles will be
duly amended within at least three
days to reflect the change of .status.

(3) The change of status of an international company
shall take effect upon the day upon which it
files a copy of the amended memorandum and
articles with the Registrar.

(4) Where:

(a) any member of an international company qid
not vote in favour of the member's special
’ resolution to change the status of the
international company; and

(b) the change of status may have the effect of
: increasing the liability of that member; -

then except in so far as that change was made in
accordance with the rights of that member as were
specified in the articles of the international
company at the time that person became a member,
that member may either:

(1) at any time within 60 days of the
passing of the resolution, forfeit his
membership interest to the
international company whereupon his
liability shall be immediately and
absolutely terminated; or

(ii) lodge an application with the
Registrar to have the change of status
of the international company
cancelled, and if any such application
is made the change of status shall not
have effect until confirmed by the
Registrar and the provisions of
subsections. (2), (3), (4) and (5) of
section 55 of this Act shall apply
mutatis mutandis where any such
application is made.
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(4) The powers of an international company may be
eXercised whether or not such eaercise -

(1) may advance its business; .
(ii) is in the best or commercial interests of the
company;

(iii) may advance or assist the business of some
other person at the expense or to the
detriment of the company. )

(S) Any international company may restrict its powers
by making express provision for the puriod during which those
powers may be exercised or during which it may carry on
business. In any such case unless -

(a) The memorandum or the articles otherwise

provide; or

(b) The winding up of the company has previously

been commenced or de¢emed to have been commenced
in accordance with the provisions of Part IX,
then
upon the date or upon the happening of the event or
termination of the period by which the period of exercise of

- the powers is so restricted the directors shall immediately

take all steps as may be necessary to effect.the winding up
of that company in accordance with the provisions of Part IX
of the Act.

[ Aniended Ack 198a/22]

20A. Pre-incorporation contracts - (1) This section

applies to -

{a) Any contract purporting to be made by an
international company before its
incorporation; and to .

(b) Any contract made by a person on behalf of
an international company before and in
contemplation of its incorporation.

(2) Notwithstanding any enactment or rule of
law, any contract to which this section applies
may be ratified within such period as may - be
specified in the contract, or if no period is
specified, then within a reasonable time after the
incorporation of the company in the name of which,
or on behalf of which, it has been made. A contract
so ratified shall, upon ratification, be valid and
enforceable as if the company had been a party to
the contract when it was made. ’

(3) For the purposes of this section, a
contract to which this section applies may be
ratified by a company in the same manner as a
contract may be made by a company under section 29
of this Act, and the provisions of section 29 of
this Act shall have effect as if references in that
section to making a contract were references to
ratifying a contract. -
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(4) Mntwithstanding any enactment or rule of
law, in a contract to which this section applies,
unless a contrary intention is expressed in “the
contract, there is an implied warranty by the person
who purports to make the contract in the name of, or
on behalf of, the company -

{a) That the company will be incorporated
within such period as may be specified in
the contract, ot if no period specified,
then within a reasonable time after the
making of the contract; and

(b) That the company will ratify the contract
within such pericd as may be specified in
the contract, or if no period is
specified, then within a reasonable time
after the incorporation of the company.

(5) The amount of any damages recoverable in an

action for breach of warranty implied in any such
contract shall be the same as the amount of damages
that would be recoverable in an action against the
company for damages for breach by the company of the
unperformed obligations under the contract as if the
contract had been ratified and cancelled.

(6) Where a company after its incorporation does
not ratify a contract to which this section applies,
any party to that contract may apply to the Court
for an order directing the company to return any
property, whether real or personal, acquired
pursuant to the contract to that party, or for any
other relief in favour of that party respecting any
such property, and the Court may, if it considers it
just and equitable to do so, make any order or grant
such relief as it thinks fit and whether or not an
order has  been made under subsection (5) of this
section. ,

(7) In any proceedings against a company for
breach of a contract to which this section applies
and which has been ratified by the company, the
Court may, on the application of the company, any
other party to the proc¢zdings, or of its own
moticn, make such order for the payment of damages
or other relief, in addition to or in substitution
for any order which may be made against the company,
against any person by whom that contract was made
in the name of, or on behalf of the company, as the
Court considers just and equitable.

(8) Where a company, after its incorporation and with
the consent of all other parties to the contract,
ratifies a contract td which this section applies the
Liability of the person who purports to .make the
contract in the name of, or on behalf of, the company
in respect of the contract (including any liability
under an order made by the Court thereunder for the
payment of damages) shall be discharged.

(9) Subsections (2) and (3) of this s i
ection
shall apply to a contract to which this section

applies entered into before i
appLies the commencement of this

(10) In this section -

"contract" means an . .
transaction. Y legally binding

Cadded Ack 1939/22; amenced Ack aq1/30]
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21. Ultra Vires Transactions - (1) No act of an international
company including the entering inlo of an agreemenl by lhe company,
and no conveyance or transfer of property whether real or personal to
or by an international company shall be invalid by reason only of the
fact that the company was without capacity or power to do such act or
to execute or take such conveyance or transfer.

(2) Any such lack of capacity or power may be asserted or
relied upon only in -

(a) proceedings against the international company by any member
of the company or, where the company has issued
debentures secured by a floating charge over all or any of
the company's property, by the holder of any of those
debentures, or by a trustee company acting as trustee for
the holders of those debentures, to restrain the doing of
any act or acts or the conveyance or transfer of any
property to or by the company; or

(b) any proceedings by the company or by any member of the
company against the present or former officers of the
company .

(3) If the unauthorised act, conveyance or transfer sought to be
restrained in any proceedings under subsection (2)(a) is being or is to
be performed or made pursuant to any contract to. which the
international company is a party, the Court may, if all the parties to
the contract are parties to the proceedings and if the Court deems it to
be just.and equitable, set aside and restrain the performance of the
contract and may allow to the company or to the other parties to the
contract, as the case requires, compensation for the loss or damage
sustained by either of them which may result from the action of the
Court in setting aside and restraining the performance of the contract
but anticipated profits to be derived from the performance of the
contract shall not be awarded by the Court as a loss or damage
sustained.

22. Names of Companies - (1) Except with the consent of the
Minister, an international company shall not be registered by a name
that, in the opinion of the Registrar, is undesirable or is a3 name, or
includes a name, of a kind that the Registrar is not otherwise willing to
accept for registration.

(2) Subject to subsection (2A), an international

company shall have as part of and
its name either: P at the end of

(a) the word "Corporation" or the abbreviation
“Corp"; or .

“(b) the word "Incorporated" or th iati
“Tncn s or e e abbreviation

(c) the word "Limited" or the abbreviation
"rtd"; or

(d) the word "Berhad"” or the abbreviation "Bhd";
or - '

(e) the words "Public Limited C
Soos ompany"
abbreviation "P.L.C."; or pany" or t':he

(£f) the yords “Societe Anonyme" or "Sociedad
Anonima"”, or the abbreviation "S.A."; or

(9) the words "“Naamloze Vennootschap"
abbreviation "N.V.%; or schap’ or the

(h) the words "Besloten Vennoots
X chap"
abbreviation "B.V."; or Pt or the

(i) the word "Aktiengesellschaft® or the
abbreviation "A.G.".

.
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(2A) Notwithstanding the provisions of subsection (2),
an international company may, in lieu of any of the- o
words or abbreviations in subsection (2), have as part . :
of its name any other words or popular abbreviations of

those words in any language being any words or

abbreviations which a trustee company can satisfy the

Registrar connotes the existence of a body corporate as

distinct from any other person or entity and such words

or abbreviations may appear at the beginning, the end

or elsewhere in the name of the international company

in accordance with common practice.

(2B) Any person or entity which carries on business
under any name or title being any word or abbreviation
referred to in subsections (2) or (2A) unless it is an
international company incorporated or foreign company
registered under this Act (or a domestlc company or an
overseas company registered under the Companies Agt
1970-71) shall be guilty of an offence against this
Act.

(2€) Any international company may apply in writing to
the Minister for an exemption from the provisions of
this section pursuant to section 224 stating the
reasons why the applicant believes this section ought
not to apply.

(3) No description of an international company
shall be deemed inadequate or incorrect by reason of
the use of -

(a) ‘any word which being prescribed either by
subsection (2) or by regulations is used in
lieu of its prescribed abbreviation;

(b) any abbreviation which being prescribed
either by subsection (2) or by regulations
is used in lieu of that word in its
prescribed unabbreviated form; or

{(c) the symbol "&" in lieu of the word "“and"
contained in the ‘'name of the company or the

word "and" in lieu of the symbol "&" in the
name of the company.

(4) A person may lodge with the Registrar an application in the
prescribed form for the reservation of a name set out in the application
as -

(a) the name of any intended international company; or

(b) the name to which an international company proposes to
. change its name.

(s If the Registrar considers that the application is made bona

‘ fide and is satisfied that the proposed name is a name by which the

- intended international company or the international company could be

registered without contravention of subsection (1), he shall, upon

. payment of the prescribed fee, reserve the proposed name for a period
of 6 months from the date of the lodging of the application.

(6) If, at any time, during the period for which a name is
reserved, an application is lodged with the Registrar for an extension
of that period and the Registrar is satisfied as to the bona fides of the
application, he may upon payment of the prescribed fee extend that
period for a further period of 6 months.

(@))] During a period for which a name is reserved, no company,
person, firm or society, other than the international company or
intended international company in respect of which the name is
reserved, shall be registered under this Act or any other Act, whether
originally or on change of name, under the reserved name or under any
other name that, in the opinion of the Registrar, so closely resembles
the reserved name as to be likely to be mistaken for that name.

(8) The reservation of a name under this section in respect of
an intended international company or international companies shall not in
itself entitle the intended company or companies to be registered by
that name, either originally or on change of name.

[ Amended Act 1984at22; Aot 1qq1/3[]
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23. Change of Name - (1) An international company may by special
resolution and .with the approval of the Registrar change its name tc? a
name by which the company could be registered without contravention
of section 22(1).

(2) If the name of an international company, whether through
inadvertence or otherwise and whether originally or by change of name,
is a name by which the international company could not be registergd
without contravention of section 22(1) the company may by special
resolution change its name to a name by which the company can be
registered without contravention of that section and, if the Registrar so
directs, shall so change it within 3 months after the date of the
direction or such longer period as the Registrar allows and if the
company fails to comply with such direction, it shall be guilty of an
offence against this Act.

(3) A change of name pursuant to this Act shall not affect the
identity of the international company or any right or obligations of the
company or render defective any proceedings by or against the
company; any legal proceedings that might have been continued or
commenced by or against it by its former name may be continued or
commenced by or against it by its new name.

(4) Where an international company changes its name under the
provisions of this section, it shall forthwith surrender to the Registrar
its certificate of incorporation and the Reglstrar shall issue-a new
certificate bearing the company's new name, which certificate shall have
the same expiry date as that of the certificate surrendered; and the

change of name shall take effect only from the date of the issue of the
new certificate.

24. Articles of Association - ) Except where an international
company is incorporated pursuant to a request made to a lrustee
company under section 14(10), there may be lodged with the
memorandum of an international company articles of association signed
by the subscribers to the memorandum prescribing regulations for the
company, which modify the articles contained in Table A.

(2) Articles shall be -

(a) printed;

(b) divided into numbered paragraphs; and

(c) signed by each subscriber to the memorandum or, if any
subscriber is a company, sealed with its company seal or

signed on its behalf.

25. Adoption of Table A - (1) An international company may adopt
all or any of the articles contained in Table A of Schedule 2.

(2) If articles are lodged and filed which neither exclude the
articles contained in Table A nor modify the articles contained in that
Table, the articles in Table A shall, so far as applicable, be the
articles of the international company in the same manner and to the
same extent as if they were contained in the articles lodged and filed.
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26. Alteration of Articles -

. (1) Subject to any limitation in its articles an
international company may alter its articles by a
special resolution of the members or, where permitted
by its articles, by a resolution of the directors.

(2) An international company that alters its
articles mist, within 21 days of the resolution having
been passed, submit a copy of the alteration and the

. resolution authorising such alteration to the Registrar
and the Registrar must retain and register the copy of
the alteration and the resolution.

- (3) Notwithstanding any failure to lodge such
resolution with the Registrar the resolution shall be
effective from its date of passing.

(4) Every officer of the international company
who knowlngly_' permits a contravention of the provisiong
:f this section is guilty of an offence under this

ct.

[ Amended Ack 1990/4.; Act 1aausi] ~ |

27. Effect of Memorandum and Articles - (1) Subject to this Act,
the memorandum and articles shall when filed bind the international
company and the members thereof, including the holders of share

warrants.

2) AII money payable by any member to the international
company under the memorandum or articles shall be a debt due from him
to the company and be situated in the Cook Islands.

(3) Notwithstanding anything in the articles of an international
ember of the company, shall be bound by an alteration
er the date on which he became

to take or to subscribe

for more shares than the number held by him at the date on which the
alteration is made or in any way increases his fiability as at that date
to contribute to the share capital of,, or otherwise to pay money to, the
company, unless either before or after the alteration is made the
member agrees in writing to be bound thereby.

company no m
made in the memorandum or articles aft
a member so far as the alteration requires him
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under section 101 affects the articles of an international company,
copy of the articles shall not be issued by the company after the
agreement is entered into unless a copy of the agreement is annexed tg
the copy of the articles.

Cook Islands Laws

28. Copies of the Memorandum and Articles - (1) An internationy;
company on being so required by any member shall send to him a cop
of the memorandum and of the articles subject to payment 1o the
company of $5 or the costs thereof, whichever is the less.

(2) Where an alteration is made in the memorandum or articles of
the international company, a copy of the memorandum or articles shaly
not be issued by Lhe company after the date of alteration unless -

(a) the copy is in accordance with the alteration; or
(b) a printed copy of the resolution making the alteration is
annexed to the copy of the memorandum or articles and the

particular clauses or articles affected are indicated in ink.

(3) Where an agreement required to be lodged with the Registrar
a

(4) If default is made in complying with this section, the

international company and every officer of the company who is in
default shall be guiity of .an offence against this Act.

29. Transactions and Branches - (1) Contracts on behalf of zp
international company may be made as follows:-

(a) a contract which if made by private persons would
by law be required to be in writing under seal,
may be made on behalf of the company either -

(i) in writing under the common seal of the
company and signed by a director or by some
other person appointed by the directors for
the purpose: Provided that such signature
need not be made contemporaneously with the
affixing of the common seal of the company;
or

(ii) in the case of an international company
having only one director, signed by that
director; or '

(iii) in the case of an international company
having two or more directors, signed by any
two directors:;

(b) a contract which if made between private persons would by
law be required to be in writing signed by the parties to be
charged therewith, may be made on behalf of the company in
writing and signed by any person acting under its
authority, express or implied;

(¢) a contract which if made between private persons would by
law be wvalid although made by parol only, and not reduced
into writing, may be made by parol on behalf of the company
by any person acting under its authority, express or
implied,

and any contract so made shall be effectual in law and shall bind the
company and its successors and all other parties thereto and may be
varied or discharged in the manner in which it is authorised to be
made.

(2) A document or proceedings requiring authentication by an
international company may be signed by an authorised.officer of the
company and need not be under its common seal. ’

LY
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@3) An international company may by writing under
its common seal, empower any person, either
genetally or in respect of any specified matters, as
its agent or attorney to execute instruments on its
behalf and any instrument executed by such an agent
or attorney on behalf of th: company, if executed as
a deed, shall have the same effect as if it were
under the common seal, or, subject to subsection (5}
under the appropriate seal of the company. The
provisions of this subsection shall not preclude the
company constituting a person as 1its agent or
attorney in any other manner."

(4) An international company may establish a branch in any part
of the world.

(5) An international company and any branch thereof may have
for use in any place outside the Cook Islands a seal which shall be a
facsimile of the common seal of the company with the addition on its

face of the name of that branch. That seal shall be known as the
branch seal. :

(6) Where an international company has established a branch it
may in the instrument establishing the branch or in a subsequent
instrument signed or sealed by the resident secretary or under its own
seal appoint one or more persons to be branch directors and to
constitute a local board, make provision for a branch seal and for its
custody and prescribe the person by whom such seal is to be affixed.
Subject to any directions or restrictions imposed from time to time by
the directors of the company, a branch shall have power to bind the
company and to issue shares or debentures of the company.

(7) A branch may enter into transactions in the same manner as
the international company may enter into transactions.

(8) Instruments made or authenticated under or by use of any
official seal of an international company or a branch thereof shall be as
_effective as if the common seal of the company had been affixed
thereto;  the date on which and the place at which the official seal is
affixed to any instrument shall be shown on the instrument.

[ Amended Act 1a9a/22; Act 1491 (317

n
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29A. Persons havirg dealngs with internahorial

omMpanies

(1) A person having dealings with an
international company is, subject to subsection (3),
entitled to make, in relation to those dealings, the
assumptions referred to in subsection (2) and, in any
proceedings in relation to those dealings, any
assertion by the international company that the matters
that the person is so entitled to assume were not
correct shall be disregarded.

(2) The assumptions that a person is, by virtue of
subsection (1), entitled to make in relation to
dealings, transactions or acts with an international
company are -

(a) that, at all relevant times, the memorandum
and articles of the international company
have been complied with;

(b) that a person who appears, from the
register-of directors of the international
company, to be a director of that company
has been duly appointed and has authority
to bind the company, and authorise others
to do so, free of any limitation under the
articles of the company:

(c) that a person who is held out by an
international company to be an officer or
an agent of the international company has
been duly appointed and has authority to
exercise the powers and perform the duties
customarily exercisable or performed by an
officer or agent of the kind concerned;

(d) that a document has been duly authorised
and executed by an international company in
accordance with section 29, whether or not
the common seal of the company has been’
affixed and without the need to enquire as
to whether or not a valid meeting of the
relevant officers was, in fact, properly
held; and

(e) that the officers of the international
company properly perform their duties to
the international company.

(3) Notwithstanding subsection (1), a person is not
entitled to make an assumption referred to in
subsection (2) in relation to dealings with the company
if he had actual knowledge, or suspected, that the
matter that, but for this subsection, he would be
entitled to assume is not correct; but a person shall
be presumed to act in good faith unless the contrary is
proven.

CAclded Act [aa1/3;]

.
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30. Prohibition Against Carrying on
Business with No Members -

(1) Where an international company carries on
business with no members then the last member shall be
directly liable both jointly and severally to creditors
for all of the debts contracted, and liabilities
incurred, by ,the international company and shall be
capable of being sued by a creditor as a principal
obligor.

(2) Nothing in subsection (1) shall affect any
international company:

(a) which upon incorporation specifies in its
memorandum that it may carry on business
notwithstanding that it has no members;
or

(b) which has altered its memorandum so that
it may carry on business notwithstanding
that it has no members but only if the
international company was solvent at the
time such alteration was made; or

(c) which has on issue any debentures of the
kind specified in section 57(3) of this
Act (and which are not redeemed); or

(d) which is controlled by a liquidator or

receiver, or is subject to any direction
of the Court.

. (3) Nothing in subsection (1) shall

liability of an international company in r:fzf:ft
any of its debts nor the international compan 'on

- separate corporate personality. v's

CAmerdled Act 198022 ; Act 9913t ]

PART IV
SHARES, DEBENTURES AND CHARGES

DIVISION | - Shares

31. Restriction on lnviting Investment from Public - No person or

international company shall -

(a) issue an invitation to the public to deposit money with or
lend money to an international company; or

(b) issue an Invitation to the public or distribute forms of
application to the public to subscribe for shares "or

debentures in an international company,

other than in accordance with Part XlI.

359
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ssue and effect of bearer shar - (1) An
international company may, unless its articles
otherwise provide, issue bearer shares (upon
incorporation or otherwise), but such shares must be
fully paid up. Where an international company issues
any bearer share in accordance with this subsection,
the company shall also issue a share certificate in
respect of the bearer share so issued and such share
certificate shall be endorsed with the word “Bearer®,

(2) An international company may, unless its
articles otherwise provide, upon the request of a
holder of any fully paid up registered share
redenominate that registered share as a bearer share.
Upon the surrender of the certificate of the registexred
share, the international company shall issue a new o
certificate to be issued bearing the same number (if
any) as the certificate so surrendered and endorsed
with the word “Bearer".

(3) An international company may, unless its
articles otherwise provide, upon the request of a
holder of any bearer share redenominate that bearexr
share as a registered share. Upon the surrender of the
certificate of the bearer share, the international
company shall issue a new registered share certificate
bearing the same number (if any) as the certificate so
surrendered. '’

(4) An international company may issue bearer
shares in accordance with subsection (1) or
redenominate registered shares as bearer shares or vice
versa in accordance with subsections (2) or (3),
notwithstanding that the company may have no registered
shares or bearer shares on issue.

(5) An international company may issue bearer
shares in accordance with subsection (1) or
redenominate registered shares or vice versa in
accordance with subsections (2) and (3) in respect of
any or all of a particular class of shares issued or to
be issued by the international company.

(6) Any bearer share issued by an international ~

company may carry coupons or other certificates -
(a) for the payment of dividends; and

(b) in respect of any other rights determined
in accordance with the articles, and,
where the articles so‘permit, such
coupons or certificates may be divisible
from any other rights attaching to that
share. )

(7) The redenomination of any registered share as
a bearer share or vice versa in accordance with
subsections (2) or (3) shall not constitute a
cancellation of the existing share and the issue of a
fresh share.

(8) A bearer share issued by an international

company may be transferred by delivery of the
certificate issued in respect of that bearer share.

[Amended Act 19a1/31]
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36. Issue apnd effect of share warrants to bearer -
(1) An international company may, unless its articles
otherwise provide, upon the request of a holder of any
fully paid up registered or bearer share exchange a
share certificate in respect of that registered or
bearer share for a share warrant to bearer. Upon the
surrender of the certificate of the registered or
bearer share, the international company shall issue a
share warrant bearing the same number (if any) as the
certificate so surrendered. A share warrant shall
constitute conclusive evidence of the right to the
title to the share specified in that share warrant.

(2) An.international company may, unless its
articles otherwise provide, upon the request of a
holder of any share warrant exchange that share warrant -
for a share certificate in respect of any share. Upon -
the surrender of the share warrant, the international
company shall issue a share certificate in respect of
the registered share bearing the same number (if any)
as the share warrant so surrendered.

(3) The holder of a share warrant issued by an
international company shall be deemed not to be a
member of that international company and, subject to
subsection (4), shall not be entitled to exercise any
of the rights or receive any of the benefits of
membership of the international company unless and
until such time as the share warrant is surrendered and
exchanged for a share certificate pursuant to
subsection (2) but shall be entitled to notice of any
meeting of the members of the class of shares in
respect of which the share warrant is issued if the
holder has notified the international company of an
address for notices of meetings at the time notices of
the meeting are issued.

(4) Any share warrant issued by an international
company may carry coupons or other certificates for the
paynent of dividends and where the articles so permit,
such coupons or certificates may be divisible from any
other rights attaching to that share.

(5) The exchange of any share certificate for a.
share warrant or vice versa in accordance with
subsections (1) or (2) shall not constitute a
cancellation of the existing share and the issue of a
new share.

(6) An international company may exchange any
share certificate for a share warrant or vice versa in
accordance with subsections (1) and (2) in respect of
all or any of a particular class of shares issued by
the international company.

. (7). A share warrant issued to bearer by an
international company may be transferred by delivery of -
the share warrant.

[ Amended Aot 1941 |30




International Companies

309

37. Particulars in register in relation to bearer
shares -(1) Upon the issue of a bearer share or the
redenomination of a registered share as a bearer share,
the international company shall -

(a) strike out of its register of members and
any branch register wherein the share is
. registered the name of the member entered
’ therein as holding the share in respect of
which the bearer share is issued; and

- (b) enter in the register of members the
following particulars:

(i) the fact of the issue of the bearer
share or the redenomination of a
registered share; and

(ii) the date of the issue of the bearer
share or the redenomination of a
registered share.

~ (2) Upon the surrender of a certificate in
respect of a bearer share, the date of such surrender
shall be entered as if it were the date on which the
person ceased to be a member.

38. Particulars in register in relation to share
yg:gants - (1) Upon the exchange of a share warrant
in respect of any share, the international company
shall -

(a) strike out of its register of members and any
branch register wherein the share is
registered the name of the ‘member entered
therein as holding the shares in respect of
which the share warrant is issued; and

(b) enter in the register of members the
following particulars:
(1) the fact of the issue of the share
warrant;

(ii) the date of the issue of the share
warrant.

(2) Upon the surrender of a share warrant, the
date of such surrender shall be entered as if it were
: the date oa which t{%??’f‘ﬁ ceased to be a member.
‘ [:39. Effect on meetings -~ (1) Whilst any bearer
share or share warrant remains unsurrendered the date,
time and location of each annual general meeting to be
held by the company may be specified:

(a) in the articles of the international company;
or, :

(b) where authorised by the articlges, on the
bearer share certificate or share warrant,
and in such case the holder of the bearer
share certificate or share warrant shall be
deemed to have received proper notice of the
meeting and the company shall hold the annual
general meeting in accordance with the date,
time and location so specified.

(2) Where the date, time and location of each
annual general meeting has not been specified pursuant
to subsection (1), the annual general meeting shall be
held at the registered office of the company at 9.00am
on the 10th day of October in each year in which an
annual general meeting is required to be held and the
holder of any bearer share certificate or share warrant
shall be deemed to have received proper notice of such
meeting.

[Amerded ek (aall31]
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40. Premiums received on issueof shares

mMay be sare Capital

(1) where an international company issues shares
having a par Value at a premium whether for cash or
otherwise, a suZ equal to the aggregate amount or value
of the premiums on tntse shares may be transferred to
an acccunt fto be called "thne share premium account”.

(2) Where assets are acguired by the izsue of
shares of an international company having a par value
and no consideration is recorded, the assets so
acquired shall be valued and if the value of the assets
is more than the par value of such shares, the
difference between the par value of the shares and the
value of the assets so acquired may be transferred to
the share premium account.

(3) The share premium account may,
notwithstanding_anything contained in subsections (1)
or (2), be applied by the company in Paying up unisg
shares of the company to be issued to members of theued
company as fully paid shares or in writing off -

(a) the prelimina
th p £y expenses of the Company;

(b) the expenses of, or the commissi
e ion pai
or discount allowed on, the creatiog og
1ssue of any shares or debentures of the
company, .

or in providing for the premium payable on red i

e
of any redeemable preference shareg or of any mption
debentures of the company.

(4) Except as provided in subsection
E 3 t
shgre pxemlgm account shall be treated as p;r%’ofhﬁhe
paid up capital of the international company for the

CAmended Act 1489122, Act 1qai(3)]

41. oceeds of issue of s o o0 _par valu
be stated capital - (1) Where an international
company issues shares having no par value whether for
cash or otherwise the whole of the proceeds of the
issue may be transferred to an account called the
"stated capital account".

(2) Notwithstanding subsection (1), the stated
capital account may be applied by an international
company in writing off -

(a) the preliminary expenses of the
company; or

(b) the expenses of, or the commission
paid on, the creation or issue of any
such shares. ’,

or in providing for the premium payable on redemption
of any redeemable preference shares or of any
debentures of the company.

(3) Except as provided in subsection (2) the
stated capital account shall be treated as part of the
paid up capital of the international company for the
purposes of this Act.

CAmended Ack 1aq| /31]
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_42. Effect of conversion of par value share capital
into no par valye share capital and vice versa -~ (1)
Where an international company converts any share
having a par value into a share without par value -

(a) the share capital attributable to that share
, not being part of any share premium account
shall be transferred to the stated capital

account;

(b) the share prenium account attributable to
that share shall be retained as 2 share
premium account.

(2) wWhere an international company converts any
share of no par value into a share having a par value,
there shall be transferred to the share capital account
of the company the stated capital account attributable

to that share.

(3) Fractions, fractional surpluses oé amounts
arising in respect of the nominal share capital. or the

stated capital may be rounded off.

[ Amended Ad @al 13173
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43. Currency of Shares, Interest-Bearing Shares,

Redeemable Shares, Shares with Special Rights

and Gift Shares (1) An international company shall have power
to issue the number of shares stated in its memorandum and those
shares may be shares having a par value, or may be shares having no
par value, or a combination of both, and may be divided into one or
more classes, with such designations, preferences, limitations and
relative rights as shall be stated or provided for in the articles and all
prices and values given in respect of shares shall be expressed in
dollars or in the money of any other country,

(2) The articles may limit or deny voting rights of or provide
special voting rights for the shares of any class or the shares within

any class to any extent not mconsxstent with the provisions of thls Act’

or the regulations.

(3) An international company may issue shares of preferred or
special classes and in particular, but without limiting the generality of
the foregoing, may issue shares -

(a) subject to the right of the company to redeem any of those
shares at the price fixed by the articles for the redemption
thereof or at the price fixed pursuant to power contained
therein;

(b) entitling the holders thereof to cumulatnve, non-cumulative
or partially cumulative dividends;

(c¢) having preference over any other class or class of shares as
to the payment of dividends;

(d) having a preferential right to a dividend)-

(e) having preference in respect of the assets of the company
over any other class or classes of shares upon the voluntary
or compulsory liquidation of the company;

(f) having rights only to return of paid up capital or to return
of paid up capital plus no more than a fixed proportion
thereof upon a liquidation of the company;

(g) convertible into shares of any other class or into shares of
any series of classes: Provided that shares shall not be
converted into a class having prior or superior rights or
preferences as to dividends or distribution of assets upon
liquidation over shares proposed to be converted unless the
consent of all members holding shares having such prior or
superior rights is obtained;

(h) subject to forfeiture by the company in the circumstances or
in the event provided in the articles or in terms of issue of
the shares: Provided -

(i) that the articles shall not be altered to make shares
subject to forfeiture which were not originally so
issued without the holders thereof being given an
opportunity to object thereto and, in the event of
their so doing, any alteration to that effect shall be
void; and

(ii) that a forfeiture or, where there have been previous
forfeitures, the. ‘lzst forfeiture shall not be effective
for any purpose it it by itself or in any combination
with any other /forfeiture resuilts in the reduction of
the number of members of the company to less than
permitied by this Act;

4

4]
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unless the articles provide to the contrary, on which
interest is payable by the company to the holder at such
rates and upon such terms and conditions as are fixed at the
time of issue or by the articles: Provided that such interest
shall not become due and payable by the company to the
holdér if the company has any liabilities actual or contingent
other than liabilities for interest on shares and, upon a
winding-up, there shall be deemed to be no liability in the
company for the payment of such interest unless and until
the claims of all creditors and the costs of the winding-up
have been met or satisfied; : .
et and SuiQ)CCt

Wmeby '@?&"gf gift and without receiving any
valuable consideration and such, shares fNAQY be deemed to be
fully paid shares, shares issued by way of gift shall not for
3 months after the date of issue thereof be contained in the
same certificate as other shares, the certificates for all such
shares shall clearly express the date of issue of the share or
shares to which they relate and for at least 3 months after
such date of issue such certificates shall bear a notation
clearly written thereon that such shares are liable to
forfeiture under the provisions of this section within 3
months of the date of issue and no other note of or relating
to the fact that such shares were issued without valuable
consideration need be made upon the share certificate but a
notification of such issue shall be made in the Minute Book
of the company and in the register of members;

Mnere the orbcies 29 Ginerein,

where the articles so permit and subject to
the terms provided therein, entitling the
holder to forfeit the shares to the
international company, whereupon the holder's
liability in respect of those shares will be
limited to the amount of any calls of amounts
(if any) unpaid on those shares where the
call is made within a period of three months
after the date of forfeiture: Provided that a
forfeiture, or where there have been previous
forfeitures, the last forfeiture shall not be
effective if the forfeiture by itself or in
combination with any other forfeiture results
in the reduction of the rumber of members of
the international company to less than
permitted by this Act. A forfeiture of
shares shall be deemed not to result in the
reduction of the number of members of the
international company to less than permitted
by this Act where:

(i) at the time of the forfeiture the
international company had on issue one or
more convertible notes and one or more of
the convertible note holders has
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consented, in advance or otherwise, to
the forfeiture - in which event, upon tpe
forfeiture of the shares each convertib)g
note held by the consenting convertible
note holder shall be deemed to have beep
automatically converted into an ordina
share in the international company with
par value of one dollar and the note
holder shall be entitled to all of the
benefits and rights and subject to all of
" the obligations and liabilities as a
holder of an ordinary share in the
company and no fresh issue 6f an ordinary
share shall be necessary; or

*s

(ii) at the time of the forfeiture the
international company had on issue one or
more Table B debentures and did not have
on issue any convertible notes, and one
or more of the debenture holders has
consented, in advance or otherwise, to
the forfeiture - in which event, upon the
forfeiture of the shares the debentures
shall be deemed to have been
automatically converted into one ordinary
share in the international company for
every $1 secured by the said debenture
and the debenture holders shall be
entitled to all of the benefits and
rights.and subject to all of the
obligations and liabilities as a holder
of ordinary shares in the company and no
fresh issue of those ordinary shares
shall be necessary or be deemed to have
been made;

where the articles so permit, which have the
effect of suspending, automatically or at the
election of the holder of those shares, all the
rights of other members (including the power
to vote and to demand a poll). Every holder of
shares issued pursuant to this paragraph (1)
shall have such voting rights as the articles
provide; and

fractional shares carrying the correspondin
fractional liabilities, limitations, :
preferences, privileges, qualifications,
restrictions, rights and other attributes of a
whole share or a class or series of shares.

(4) Where shares are issued by way of gift and without
consideration - ’

(a) they shall not be issued as, or within 3 months after the

date of their issue be converted into, bearer shares, and

notice of such issue shall be given to every registered . -
member and every debenture holder and if issued within 12

months after incorporation also to the subscribers to the

memorandum; and

(b) if at any time within 3 months from the date of issue of such
shares any of such persons to whom notice is required by
this subsection to be’ given objects to the issue of all or any
of such shares the shares the issue of which is objected to
shall be forfeited and the issue shall be deemed never to
have been made.

(5)-(6) [Repealed]

L4

[Amended Act 1986-87/26; Act138d/22; Act
jaq i3] |
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A4 Redeemable shares and repirchas€ oF '
Shares

44. (1) An international company which has @ssued
redeemable shares may, if its articles so provxde,.
redeem those shares provided such redemption complies
with the provisions of section 54A of this Act.

(2) Unless the articles otherwise provide, where
shares of an international company are repurchased or

. redeemed by an international company, the purchase or
redemption shall constitute a cancellation of the
shares and thereupon such shares shall be restored to
the status of authorised, but unissued shares.

CAwended Act 1aq1(3(]

45. Statement of cancellation - (1) when redeemable shares of an
international company are redeemed or purcha‘sed by the company, ;h:
redemption or purchase shall effect a cancellation ?f suc'h sha'res, an 3
statement of cancellation shall be filed as provided in this Act' a:;
thereupon such shares shall be restored to .the status of authons: ’
but unissued shares, unless the articles prov!de th.at such shar?ﬁ.w Zr;
redeemed or purchased may not be reissuec}, in which case the nngthe
the statement of cancellation shall constitute an amendment tof ol
memorandum and articles and shall reduce the nuq\ber of §haresbo t.he
class so cancelled which the company is authorised to issue Yy e
number of, shares sO cancelled.

(2) The statement of cancellation shall be in or to the effect of
the form prescribed and shall be lodged with the Registrar.

(3) upon the filing of a statement of cancellation and repaym:nt
of fees and costs in relation thereto and as from .the date of redemg mnl
or purchase as the case may be, the issued capital of the inte:‘narl:gn:o
company shall be deemed to be reduced by the amoun.t of the s-: e
cancelled and, in the case of a company whose articles provide he
such shares shall not be reissued, the filing of the statement frortn‘ z
date aforesaid shall operate also as a reduction (_:f the number of share
so cancelled which the company is authorised to issue.

(45 Nothing contained in this section shall affect any rigr‘\; ;.o
cancel shares or to reduce capital in any other manner permitte Y
this Act.

46 Deall'ing bg cL Com pany N 1ts owN
. Shares _

——

46. (1) Subject to any provision to the contrary in
the articles, an international company may provide
financial assistance, whether directly or indirectly,
and whether by way of loan, guarantee, or otherwise,
for the purpose of, or in connection with the purchase
or subscription of its own shares, the shares of any
subsidiary or of any holding company.

(2) An international company may purchase its own
shares if the articles provide for such purchases to be
made and if the directors honestly believe that any
purchase by the international company of its own shares
will not result in the international company thereby
being incapable of meeting its obligations to its

creditors as they fall due, within the meaning of
section 54C.




366

Cook Islands Laws

(3) Where an international company purchases its
own shares, other than out of current or prior year
profits (including capital profits), any other realised
gains, or from any other reserves, there shall be
lodged with the Registrar for filing within 42 days of
the company having effected such purchase a declaration
made by a majority of the directors of the company
stating with reasonable accuracy the nature of the
purchase and any reduction of liability of any member
as a result thereof.

(4) If this section is not complied with every
officer of the international company in default shall
be guilty of an offence against this Act.

CAmendad Ack 1986871126 ; Act
(Aq1| 31

47. Cancellation of Re-acquired Shares .
bv an lnternational Company = '‘An international company may at

any time by resolution of its directors cancel_all or any part of the
shares of the company of any class re-acquired l':-y it, other than
redeemable shares redeemed or purchased, and in such gvent a
statement of cancellation shall be filed in accordance with the

regulations.

If an international company having re-acquired its
shares does not cancel those shares it shall enter in the
appropriate register its own name as the transferee of those
shares and shall thereupon be deemed for all purposes (other
than for the purposes of section 30) to be a member of the

company .

CAmended Act a8ai22]

48, — |
[ Repenled Act 1989/22]

4q. —
Eerealc;d‘ Act 1qal(3L]
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S0. 1issue of Shares of Par

Value at a Discount - (1) Subject to this section, an
international company may issue par value shares of the company of a
class already issued at a discount.

(2) No shares shall be issued at a discount while any
share warrants for the international company remain
unsurrendered unless provided for in the terms of the
issue of tljose warrants.

(3) An application to issue shares at a discount shall be made to
a trustee company and shall be accompanied by the names and
addresses of all members together with notices addressed to those
members notifying them of the proposed issue.

(4) . The trustee company to which application is made shall, upon
receipt of the application and the notices, despatch those notices and
inform the members to whom they are addressed that any objection must
be conveyed so as to be received by the trustee company or the
Registrar within 42 days from the date of the notice.

(5) On the expiry of 60 days from the date of despatch of the
notices referred to in subsection (3), the trustee company shall lodge
the application, together with any objections received by it, with the
Registrar.

Amended Act 19a1/31]
S1. issue Price of Shares of No Par Value

Requiring Special Resolution - (1) No international company shall
issue shares having no par value of a class already issued at a price
lower than an amount arrived at by dividing that part of the stated
capital contributed by already issued shares of that class, by the
number of issued shares of that class, unless the issue price of such
shares is authorised by a special resolytion of the company.

L

L eemtay

(2) The notice convening the meeting for the purpose of passing
the special resolution referred to in subsection (1) shall be accompanied
by a ‘report by the ‘directors setting out the reasons for the proposed
lower jssue price.
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(3) An international company shall, within 21 days from t}";e date
of passing a special resolution under subsec_tion (1) lodge with the
Registrar a copy of the resolution together with a copy of the report
by the directors referred to in subsection (2).

(4).  This section shall not apply where the 'iss'ue of shares s
pursuant to an offer for subscription to all exn_stmg memb!ars in
proportion to their shareholdings, whether with or without the right to
renounce in favour of other persons.

S2. Alteration of Share Capital - (1) An international company may,
by special resolution, alter the conditions of its memorandum and

articles[\m—any—umwe—oﬁ-the—seﬂmn-g—waym

hares of
increase i1ts share capital by the creation of new s
(a} (1) suc; par value as it th:nks ﬁxpedignt: no par value
ase the number of 1ts shares having .
(szjg :2°§§e case of an international company with existing shares
’ having a par value add to its capital shares having no par

value.

hares
se of an international company with existing s
‘W) I!n:v::; :: ;ar value add to its capital shares having a par

value;

(b) increase its share capital constituted by shares of no par
value by transferring reserves or profits to the stateq

\Kg' capital, with or without a distribution of shares;
k‘é\:éo“p

(¢) consolidate and divide all or any of its share capital into
shares of larger amounts than its existing shares or
consolidate and reduce the number of issued no par value
shares;

(d) increase the number of its issued no par value shares
without an increase of its stated capital;

(e) subdivide its shares or any of them into shares of smaller
amounts than is fixed by the memorandum’ and articles
provided always that in the subdivision the proportion
between the amount, if any, unpaid on each reduced share
shall be the same as it was in the case of the share from
which the redeemed share is derived;

f) convert all of its ordinary or preference share capital
consisting of shares having a par value into stated capital
constituted by shares of no par wvalue, subject to the
provisions of this Act: Provided that an existing company
may not so convert any share capital which is not fully paid
up;

(g) convert its stated capital constituted either by ordinary or
preference shares of no par wvalue into share capital
consisting of shares having a par value, subject to the -
provisions of this Act;

(h)  cancel shares which at the date of the passing of the
resolution in that behalf have not been taken or agreed to
be taken by any person or which have been forfeited and
diminish the amount of the share capital by the amount of
the shares so cancefled.

’

(i) redenominate the currency of any shares b
the conversion of shares denominated in one
currency to the same number of shares of
another currency; and

(3) increase the par value of any shares by the
capitalisation of profits.
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(2) A cancellation of shares under subsection (1)(h) shall not be

deemed to be a reduction of share capital within the meaning of this
Act.

i : f any
2A) A redenomination of tt}e currency O
sk(lares under subsection (1) (1) sha]_.l l?e deemed not
to effect a cancellation of the existing shares
and the issue of fresh shares.

(3) Where under subsection (1) an international company -

(a) has increased its share capital beyond the capital stated in
its memorandum by shares of a fixed amount, it shall within
28 days after the passing of the resolution authorising the

increase cause to be lodged with the Registrar notice in the
prescribed form of the increase; or




370

Cook Islands Laws

(b) has increased the number of its shares of no par value,. it
shall within 28 days after the passing of the re.solutnon
authorising the increase, cause to be lodged with the
Registrar a certificate given by the auditor of t:he company
showing the wvalue of each issued share arrived at' by
dividing the number of issued shares into the stated capital.

(4) If any international company fails to comply. with the
provisions of subsection (3), the company and every offlcer of the
company who is in default shall be guilty of an offence against this
Act.

[Amended Act 1986-81[26; Act 1991/30]

53. Validation of Shares Improperly Issued - Where an international
company has purported to issue or allot shares and the issue or
allotment of those shares was invalid by reason of any provision of this
Act or of the memorandum or articles of the company or otherwise or
the terms of issue or allotment were inconsistent with or unauthorised
by any such provision the Registrar may, upon application lodged with
him by the company or by a holder or mortgagee of any of those shares
or by a creditor of the company and upon being satisfied that in all the
circumstances it is just and equitable so to do, make an order
validating the issue or allotment of those shares or confirming the terms
of issue or allotment thereof or both subject to such conditions, if any,
as he may impose and upon such order being made and a copy thereof
being lodged by the company or by such holder, mortgagee or creditor
with the Registrar those shares shall be deemed to have been validly
Issued or allotted upon the terms of issue or allotment thereof as varied
by the conditions, if any, imposed by the Registrar.

54. Special Resolution for Reduction

of Share Capital - (1) Subject to confirmation by the Registrar,
an international company may, if so authorised by its articles, by
special resofution, reduce its share capital in any way and, in -
particular, without limiting the generality of the foregoing, may do all
or any of the following:~

(a) extinguish or reduce the liability of any of the shares in
respect of share capital not paid up;

(b) cancel any paid up capital which is lost or unrepresented by
available assets; ’

(¢) repay any paid up share capital which is in excess of the
needs of the company or which it is otherwise in the
interests of the company as a whole to have paid off,

and may, so far as necessary, alter its memorandum by reducing the
amount of its share capital and of its shares accordingly.

(2) Where the proposed reduction of share capital involves
limitation of liability in respect of unpaid share capital or the payment
to any shareholder of any paid up share capital, and in any other case
if the Registrar so directs -

(a) every creditor of the international company who, at the time
fixed by the Registrar, is entitled to any debt or claim
which, if that date were the commencement of the, winding-up
‘of the company would be admissible in proof against the
company, shall be entitled to object to the reduction;

(b) the Registrar, unless satisfied by statutory declaration that
there are no such creditors, shall settle a list of creditors
so entitled to object and for that purpose shall ascertain as
far as possible without requiring an application from any
creditor the names of those creditors and the nature and the
amount of their debls or claims, and may publish notices
fixing a final day on or before which creditors not entered
on the list may claim to be so entered;
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Cook Islands Laws

been paid, on the share, as the case may be. Where any creditor
entitied to object to the reduction is not entered on the list of
creditors, by reason of his ignorance of the proceedings for reduction
or of their nature and effect upon his claim, and after the reduction
the international company is unable to pay the amount of his debt or
claim within 1 year after the debt or claim becomes due and payable or

1 year after the date of reduction whichever is the later then -

(a) every person who was a member of that international
company at the date of the registration of the order for
reduction shall be liable to contribute for the payment of
that debt or claim an amount not exceeding the amount which
he would have been liable to contribute if the company had
commenced to be wound up on the day before the date of the
registration of the order for reduction; and

(b) if that international company is wound up by the Court on
an application by any such creditor, then upon proof of his
ignorance of the proceedings for reduction or of their nature
and effect upon his claim, the Court may settle a list of
persons so liable to contribute, and make and enforce calls
and orders on the contributories in a winding-up,

but nothing in this subsection shall affect the rights of the
contributories among themselves.

(11) Any officer of any internatiénal company who -

(a) wilfully conceals the name of any creditor entitled to object
‘to the reduction;

(b) wilfully misrepresents the nature or the amount of the debt
or claim of any creditor; or

(c) is party to any such concealment or misrepresentation -

shall be guilty of an offence against this Act and shall be personally
liable for the amount of such debt or claim.
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[Amended Act 1qaif3l]

Cook Islands Laws

S5. Rights of Holders of Classes of Shares - (1) If the share capital
of an international company is divided into different classes of shares
and provision is made by its articles for authorising the variation or
abrogation of the rights attached to any class of shares in the
company, Subject to the consent of any specified proportion of the
holders of the issued shares of that class or the sanction of 3
resolution passed at a separate meeting of the holders of those shares
and, in pursuance of the said provisions, the rights attached to any
class of shares are at any time varied or abrogated, the holders of not
less in the aggregate than 10 per centum of the issued shares of that
class, being persons who did not consent to or vote in favour of the
resolution for the variation or abrogation, may lodge an application with
the Registrar to have the variation or abrogation cancelled and if any
such application . is made, the variation or abrogation shall not have
effect until confirmed by the Registrar on application lodged by the
company in manner prescribed.

(2) An application shall not be invalid by reason of any
applicant having consented to or voted in favour of the resolution for
the variation or abrogation if the Registrar is satisfied that any
relevant fact was not disclosed by the international company to that
applicant before he so consented or voted and the applicant shall be
deemed not to have consented to, or voted in favour of that resolution.

(3) The application shall be |od'ged within 28 days after the date
on which consent was given or the resolution was passed or such
further time as the Registrar allows, and the application shall be lodged
in the first instance in writing in the prescribed form.

(4) After hearing the applicant and any other person who lodges
an application with the Registrar to be heard and who appears to the
Registrar to be interested, the Registrar may, disallow or confirm the
variation or abrogation as the case may be. The decision of th
Registrar shall be final and he shall have a discretion as to how th:
costs and expenses of and incidental to such application shall be paid
and may order accordingly.

(5) An international company shall within 28 days after the
making of an order by the Registrar on any such application cause tg
be lodged with the Registrar a copy of the Registrar's order and it
default is made in complying with this provision the international
company and every officer of the company who is in default shall be
guilty of an offence against this Act. '

(6) The issue by an international company of preference shareg
ranking pari passu with existing preference shares issued by the
company shall be deemed to be 2a variation of the rights attached to
those exisling preference shares unless the issue of the first mentioned
shares was authorised by the terms of issue of existing preference
shares or by the articles in force at the time the existing preference
shares were issued.

(7) The issue of:
(a) a Table B Debenture; or

(b) shares carrying rights of forfeiture pursuant
to section 43(3)(k), ’

by an international company shall be deemed to be a
variation of the rights of any other shares issued
by the international company to which the holders of
those shares may object and the provisions of this

sec?ion shall apply mutatis mutandis to such deemed
variatijon.
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resolution passed by a similar majority at a meeting duly
convened and held for the purpose;

(e) the memorandum and articles of the company may not be
altered; ’

(f) any provision in this Act or the articles of the company
by which anything {s required or permitted to be done by
general meeting or by a resolution of the members shall be
construed as requiring or permitting the same to be done by
a resolution of those debenture holders in whom the right
and power to vote are for the time being vested, passed by
such a majority of votes as would, if the votes were votes
of members, be the majority necessary to pass the
resolution;

(g) subject to paragraph (d) notice of a meeting of those
debenture holders, in whom the right and power to vote are
for the time being vested shall be given to such debenture
holders and their trustees, if any, in the same manner as
notice of a meeting of members is required to be given to
members;

(h) unless it is otherwise provided by the terms of the
debenture, the quorum for any meeting of the holders of
such debentures shall be 2; and .

- (1) upon the redemption of any such debenture the rights and
powers referred to above of the holders of such debentures
shall cease and determine.

(j) the holder of a Table B Debenture shall not be
deemed to be or to have been a member or a
shareholder of an international company by reason
only of the holding of such Table B Debenture or
the exercise by him or on his behalf of any rights
or powers or discretions pursuant to the terms of
the Table D Debenture or the dealing in any way
with the Table B Debenture.

(3A) Notwithstanding any other provision of this
Act or any implication which apart from this
subsection might arise or would arise at law or in
equity, the holding or dealing with any Table B
Debenture shall not impose or imply and shall be
deemed (subject to any express provision contained
in the terms of issue of any such debenture or
arising as a necessary implication therefrom) never
to have imposed or implied any duty on the part of
the holder of the Table B Debenture to exercise any
right or power or discretion contained in or
arising out of or connected with the Table B
Debenture for any particular purpose or to exercise
any such right or power or discretion subject to
any fiduciary or other like obligations
whatsoever.
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(6) Subject to the provisions of section 58 (17) any bearer
debenture issued by an international company may be converted
by the holder into an ordinary debenture unless the terms of the
debenture or the articles as at the date of issue of the
debenture by the company otherwise provide.
(7) Regulations may be made -
{a) restricting the right of an international company or any
particular class of companies to {ssue debentures which may
be converted into shares; and
(b} prescribing the terms and conditfons or the event or events
upon whichtonversion shall or may take place.
Amended Act 1a86-8712; Act 1990/
Sg. Company to maintain Register of Debentures - (1) Subject to
the provisions of this section every international cempany which —
1ssues [secured-debentures shall keeg and maintain - " [ oble B Debentures
(2) a register of [secuned—debentures at the registered office [ TQkle B Deheatwias

of the company in the Cook Islznds, L s
(b) a copy of all the terms oféeeureé*ﬁebcﬂtvres“lss d b Tzdda B Donanhu 2
an oy the ) Zble B Qalaonha (s

company with the register of holders of
at that registered office. L

and if the terms of a/seeumed<dubenture- incorporate in whole or in- Tble B Debentuce

part the provisions of Table B of Schedule 2 or terms provided for in

the articles of association of the company or prescribed as being the

form which may or shall be adopted in a particular case, the copy of

the terms kept with the register may disclose such terms by reference

to that Table or regulation or those articles. .

(2) Where any register of debentures (Sectred or otherwise) LTavie B
i{ssued by an international company is kept by that company then that
register shall, except when lawfully closed, be open to the inspection
of every registered holder of shares and every holder of registered
debentures in that company and shall contain in the case of ordinary
debentures particulars of the names and addresses of the debenture
holders and of the number of debentures held by each of them.

(3) For the purposes of this section, a register of debentures
shall be deemed to be lawfully closed in accordance with the
provisions contained in the articles or in the debentures or
debenture stock certificates or in the trust deeds or other
documents relating to or securing the debentures during such.periods,
not exceeding in the aggregate 30 days in any calendar year, 2s are
therein specified.

(4) Every holder of registered debentures {ssued by an
{nternational company and every holder of shares in an international
company shall, at his request, be supplied by the company with.a copy
of the register of the holders of debentures of the company or any
part thereof on payment of the sum of $5 but the copy need not include
any particulars as to any registered debenture holder other than his
name and address and the debentures held by him. -

(5) A copy of any trust deed relating to er securing any {ssue -
of debentures by an internatfonal company shall be forwarded by the
company to a holder of those debentures at his request on payment of
the sum of $5 or such lesser sum as is fixed by the company.

(6) If inspection is refused, or a copy is refused or not
forwarded within 2 reasonable time, being not more than 42 days,
after a request has been made to an international company pursuant
to this section, the company and every officer of the company who
{s in default shall be guilty of an offence against this Act. : -

. (7) An international company may cause to be kept in any place
outside the Cook Islands a branch register of debentures.

(8) An international company which keeps such a branch register
shall Todge with the Registrar notice of the sftuatfon of the office
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where the branch register of debentures is kept and of any change in
its situation and, if it-is discontinued, of its discontinuance, and
any such notice shall be lodged within 1 month after the opening of
the office or of the change or discontinuance, as the case may be.

(9) A branch register of an international .company shall be kept
in the same manner in which the principal register 1is by this Act
required to be kept.

(10) An international company may discontinue a branch register

. and thereupon all entries in that register shall be transferred to
- some other branch register kept by the company or to the principal
register.

(11) Where a debenture {s registered on a branch register the

- debenture and all rights arising therefrom shall be situated in the

- place where 1t is registered and unless otherwise expressed in the ~
debenture the principal and interest is payable in the money of the
place of registration calculated at the exchange rate at noon on the
date on which 1t becomes due and payable.

(12) An international company shall transmit to the office at
which its principal register is kept a copy of every entry in its
branch register as soon as practicable after the entry is made, and
shall cause to be kept at that office duly entered up from time to
time a duplicate of its branch register. . .

(13) A debenture registered in 3 branch register may be
distinguished from a debenture registered in the principal register.

(14) The costs of maintaining branch registers shall, unless the
debenture otherwise provides, be borne ratably according to the number
of debentures registered thereon by the holders of those debentures.

(15) No debenture holder may transfer a debenture issued by an
international company from one register to another but the company may
transfer a debenture from one register to another. Any international
company wishing to so transfer a debenture shall first obtain the
written consent of the debenture holder to such transfer (provided
that the company shall not be obliged to obtain such consent from
the holder for the time being of a bearer debenture unless the

holder shall in writing have advised the company of his.address
for notice) which consent shall not be unreasonably withheld.

(16) Every international company which has {ssued/secured L‘E:Iole R Debenbuzs
debentures- shall, unt{l every such debenture has been re eemed and
cancelled lodge with the Registrar at least once in every calendar
year a return of secured debentures setting out the prescribed
particulars.

(17) Any/secured-debenture issued to bearer may be converted to lth:mg(Q R Denenturt
an ordinary debenture and in the absence of any provision to the
contrary contained in that debenture or in the articles as at the date
of issue of that debenture then the conversion shall be effected:in
the following manner:

(a) a photographic copy of the bearer debenture or the
negotiable documents in respect of the same as the case may
be shall be delivered to the registered office of the
company in the Cook Islands together with a direction as

- to the name and address of the person who is to be
recorded as the holder of the debenture;

- {b) thereupon the directors of the company shall resolve to
record on the register the person so named as the holder

. of the debenture;

(¢) recording pursuant to such a resolution shall be undertaken
upon receipt by the company of the original bearer debenture
or the negotiable documents in respect of the same as the
case may be within the time specified in paragraph (e) and
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shall have effect as from the date of the director's
resolution;

(d) wupon the resolution of the directors referred to in

: paragraph (b) the original bearer debenture shall cease
to be a security of the company but in the event of tne same
or the negotiable documents in respect of the same as the
case may be not being received within the time specified in
paragraph (e) the original bearer debenture shall become a
security of the company once more ranking from the original
date of issue;

(e) upon the original bearer debenture or the negotiable -
documents 1n respect of the same as the case may be being
recelved by the company for cancellation within 1 month of
the passing of the resolution the company shall issue a -
certificate to the person entitled thereto in respect of -
the ordinary debenture into which the bearer debenture has

- been converted; and

(f) should the original bearer debenture or the negotiable
documents in respect of the same as the case may be not be
received by the company for cancellation within 1 month of
the passing of the resolution the original bearer debenture
shall be deemed to have remained as a security and the
resolution for recording and any recording in respect of
the conversion shall be deemed to be cancelled.

(18) An international company shall be responsible for any loss

incurred by any person by reason of the company recording in its

register of debentures the name of the holder of any bearer

debenture without the original bearer debenture or the_negotiable

documents in respect of the same as the case may be befng

surrendered to that company and cancelled prior to or

contemporaneously with that entry.

(19) Upon the surrender to an international company of a

registered debenture the company shall enter in the appropriate

register of debentures the fact and date of 1ts surrender.

CAmended Act (986-87)265 Ack 19Q0/4]

59.  Perpetual Debentures - (1) A condition contained in a
debenture or 1n a deed for securing a debenture shall not be invalid
by reason only that the debenture is thereby made irredeemable or
redeemable only on the happening of a contingency, however remote, or
on the expiration of a period, however long, any rule of law or equity
to the contrary notwithstanding.

(2) Subject to subsection (3), notwithstanding anything in any

" debenture or trust deed, the security for a debenture fssued by an

international company which is irredeemable or redeemable only on the
happening of a contingency shall, if the Court so orders, be
enforceable forthwith or at such other time as the Court directs if,
on the application of the trustee for the holder of the debenture or,
where there is no trustee, on the application of the holder of the
debenture, the Court is satisfied that - .

(a) at the time of the issue of the debenture the assets of the
international company which constituted or were intended to
constitute the security therefor were sufficient to
discharge the principal debt and any interest thereon;

(b) the security, if realised under the circumstances existing
at the time of the application, would be 1ikely to bring
not more than 60 per centum of the principal sum of moneys
outstanding, regard being had to all prior charges and
charges ranking pari passu, if any; and
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(c) the assets covered by the security, on 2 fair valuation on
the basis of a going concern, after allowing a reasonable
amount for depreciation are worth less than the principal
sum and the international company is not making sufficient
profit to pay the interest due on the principal sum or,
where no definfte rate of fnterest is payable, interest
thereon at such rate as the Court considers would be a
fair rate to expect from a similar {nvestment.

(3) Subsection (2) shall not affect any power to vary rights or
accept any compromise or arrangement created by the terms of a
debenture or the relevant trust deed or under a compromise or

- arrangement between the international company and {ts creditors.

) CAmended Act 1986-877/26]

60. Reissue Of Redeemed Debentures - (1) Where an international
- company has redeemed any debentures:
- (a) unless any provision to the contrary, whether express or

implied, s contained {n any contract entered into by the
company; or

(b) unless the company has, by passing a resclution to that

effect or by some other act, manifested its intention that

the debentures shall be cancelled,
that company shall have power to refssue the debentures, either by
refssuing the same debentures or by issuing;other debentures in their
place, but the reissue of a debenture or the {ssue of one debenture in
place of another under this subsection shall not be regarded as the
issue of a new debenture for the purpose of any provision limiting the
amount or number of debentures that may be fssued by the company.

(2) After the reissue the person entitled to the debenture shall
have and shall be deemed always to have had the same priorities as 1f
the debentures had never been redeemed.

(3) Where an international company has deposited any of fts
debentures to secure advances on current accounts or otherwise the
debentures shall not be deemed to have been redeemed by reason only
of the account of the company having ceased to be in debt while the
debentures remain so deposited.

CAmended Act 19gs-g1/2¢]
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(a) to cause an advertisement to be inserted in a newspaper
circulating in a place specified by the directors stating that
the certificate has been lost or destroyed and that the owner
intends after the expiration of 28 days after the publication
of the advertisement to apply to the company for a
duplicate; or -

(o) %o furnish a bond for an amount equal lo at least the
current market value of the shares or debentures
indemnifying the company against loss following on the
production of the original certificate or document;

or may require the applicant to do both of those things.

(3) In the case of bearer share warrants duplicate warrants shall
be issued only in accordance with the provisions of the articles.

(4) In the case of bearer debentures duplicate certificates shall
be issued only in accordance with the terms of issue of the debenture
which has been lost or destroyed.

66. instruments of Transfer - (1) Except in the case of‘bearer
shares or debentures an international company shall not register a
transfer of shares or debentures unless a proper instrument of transfer
has been delivered to the company, but this subsection shall not
prejudice any power to register as a shareholder or debenture holder
any person to whom the right to any shares in or debentures of the
company has been transmitted by operation of law.

_ (2) - Although a personal representativé is not bimself a member
of the company or holder of a debenture or other interest, a transfer
of the share, debenture or other interest of a deceased person made by
his personal representative shall be as valid as if he had been such a
member or holder at the time of the execution of the instrument of
transfer.

(3) Bearer shares and share warrants issued
to bearer shall be transferable in the
manner described in sections 35 and 36,
respectively.

(4) Bearer debentures shall, except in so far as the trust deed
relating to, or the terms of issue of, or the debenture itself make other
provision in that behaif, be transferable by delivery.

(5) An international company may refuse to register a transfer
of a share or debenture of a deceased person otherwise than by a
personal representative of that person who has taken out or obtained
probate or letters of administration of the estate of the deceased

Chectondled Act 1941310
7

87. Official Register - (1) The Registrar shall establish a register
to be known as the Official Register.

~(2) A member of an international company may lodge with the
Registrar for registration a share warrant, accompanied by a request in
the prescribed form.

(3) The Registrar shall number serially in order of lodgement all
requests received under the provisions of this section.

(4) The Registrar shall enter in the Official Register -
(a) the serial number of the request;

(b) the name of the international company

389
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(c) the numbers of the shares and the class, if any, or
description thereof;

(d) the name of the owner thereof as sel forth in the request;

(e) the dale upon which the request was lodged and the time of
its lodgement;

(f) the name and address of any person to whom a certificate
as to the contents of the register in respect of that entry
may be given; and :

(g) the name and address of the applicant.

(S) Upon making an entry in the Official Register, the Registrar
shall cause the share warrant lodged for registration to be marked with
the fact and date of entry and with the registered number and return
the same to the person lodging it, or as he directs.

(6) As against the owner or bearer of a share warrant marked
under the provisions of subsection (5), the details in the Official
Register shall be conclusive evidence of the ownership thereof but
entry “shall not confer any priority on such equitable interest over
other interests to which it was subject or over charges imposed by the
law of the Cook Islands. ’

(7) Upon application by or on behalf of any person whose name
is entered in the Official Register under subsection (4)(f) or (g) or, in
the case of that person's death or. incapacity, of his personal
representatives, the Registrar shall issue to the applicant or the person
making the application on his behalf a certificate of the particulars
registered relating to such entry.

(8) Upon an application in the form prescribed being lodged by
the owner named in the Official Register or by his personal
representative, accompanied by the prescribed fee and by the share
warrant, the entry thereof may be cancelled and the Registrar shall
thereupon enter in the Official Register the date of cancellation and
endorse on the warrant the fact of cancellation of the entry.

68. Registration of Transfer at -

Request of Transferor - (1) On the request in writing of a
transferor of a share or debenture, other than afbearer share or.

debenture, in an international company - We Wafraf"; -

(a) the company shall enter in the appropriate register the name
of the transferee in the same manner and subject to the same
conditions as if the application for the entry were made by
the transferee; and

(b) the company shall by notice in writing require the person
having possession, custody or control of the share certificate
or debenture and the instrument of transfer thereof or
either of them to post or deliver it or them to the registered
office of the company in the Cook Islands within a stated
period, being not less than 14 and not more than 42 days
after the date of the notice, to have the share certificate or
debenture cancelled or rectified and the transfer registered
or otherwise dealt with.

(2) If any person refuses or neglects to comply with the notice
given under subsection (1) the transferor may lodge an application with
the Registrar to issue a notice to that person to show gause why the
documents mentioned in the notice should not be delivered up or
produced as required by the notice'
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(3) Regulations may be made providing for the issue of a new
certificate, the cancellation of the old certificate and otherwise for
regulating the rights of all persons in respect of the documents the
subject of such notice.

CAmended Ack @4alzJ
69. Notice of Refusal to Register Transfers - (1) If an international
company refuses to register a transfer of any share, debenture or
- other interest in the company, it shall, within 2 months after the date
on which the transfer was lodged with the company, send to the
transferee notice of the refusal.

) (2) If default is made in complying with this section the
international company and every officer of the company who is in
default is guilty of-an offence against this Act.

70. Certification of Transfers - (1) The certification by an
international company of any instrument of transfer of shares,
debentures or other interests in the company shall be taken as a
representation by the company to any person acting on the faith of the
certificate that there have been produced to the company such
documents as on the face of them show a prima facie title to the shares,
debentures or other interests in the transferor named in the instrument
of transfer but not as a representation that the transferor has any title
to the shares, debentures or other interests.

(2) Where any certification by an international company is
expressed to be limited to 42 days or any longer period from the date
of certification, the company and its officers shall not, in the absence
of fraud or wilful default or wilful neglect, be liable in respect of the
registration of any transfer of shares, debentures or other interests
comprised in the certification after the expiration of the period so
limited or any extention thereof given by the company if the instrument
of transfer has not within that period been lodged with the company for
registration.

(3) For the purposes of this section -

(a) an instrument of transfer shall be deemed to be certified if
it bears the words "Certificate Lodged" or words to the like
effect; '

(b) the certification of an instrument of transfer shail be deemed
to be made by a company if -

(i) the person issuing the instrument- is a_ person -
authorised to issue certified instruments of transfer on
the company's behalf; and

(ii) the "certificate is signed by a person authorised to
- certify transfers on the company's behalf or by any
officer either of the company or of a company soO

authorised; and

N (¢) a certificate that purports to be authenticated by a person's
signature or initials, whether handwritten or not, shall be
deemed to be signed by him unless it is shown that the
signature or initials were not placed there by him and were
not placed there by any other person authorised to use the
signature or initials for the purpose of certifying transfers
on the company's behalf.

71. Duties of Company With Respect

to Issue of Certificate - (1) Other than such a transfer as the
company is for any reason entitled to refuse to register and does not
register, every International company, within 2 months after the
allotment of any of its shares or debentures, and within 1 month after
the date on which a transfer of any of its shares or debentures is .
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lodged shall complete and have ready for delivery the appropriate
certificates, warrants and debentures in connection with the allotment
or transfer, unless in the case of shares the conditions of issue
otherwise provide.

(2) If any international company on which a notice has been
served requiring the company to make good any default in complying
with the provisions of this section fails to make good the default within
21 days after the service of the notice, the Registrar may on the
application of the person entitled to have the certificate or warrant .for
the shares or debentures delivered to him make an order directing the
company and every officer of the company to make good the default
within such time as is specified in the order, and the order may
provide that all ‘costs and expenses of and incidental to the application
shall be borne by the company and by any officer of the company in
default in such proportions as the Registrar thinks fit.

(3) If default is made in complying with this section, the
international company and every officer of the company who is in
default shall be guilty of an offence against this Act.

N DIVISION 4 - Registration of Charges

72. Filing of Charges -

(1) Subject to this Division, where a charge to
which this section applies is created by an
international company, the company or any
other person interested in the charge may
cause to be lodged with the Registrar for
filing within 42 days after the creation of
the charge -

(a) A copy of the instrument, if any, by
which the charge is created or evidenced;
or

(b) A statement giving a short description of
the nature of the instrument by which the
charge was created, the property charged,
the amount thereby secured, and the names
of the chargees or persons entitled to
the benefit thereof.

(1A) Wwhere any charge to which this sectjion
applies is not filed with the
Registrar pursuant to subsection (1),
the charge shall, so far as any
security on the company's property or
undertaking is conferred thereby, but
without prejudice to any contract or
obligation for repayment of the money
thereby secured, be void against a
liquidator and any creditor of the
company .
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73. Fi o e-exis es - (1) Where an
international company acquires any property which is
subject to a charge of any such kind as may, if it hadq
been created by the company after acquisition of the
property, have been filed under this Division, the
company or any other person interested in the charge
may cause: ) .

(a) A copy of the instrument, if any, by which
‘ the charge is created or evidenced; or

) . (b) a statement giving a short description of
the nature of the instrument by which the
charge was created, the property charged,
the amount thereby secured, and the names
of the chargees or persons entitled to the

- benefit thereof,

to be lodged with the Registrar for filing within 42

days after the date on which the acquisition is

effected.

(2) Where any charge to which this section

applies is not filed with the Registrar pursuant to subsection
(1), the charge shall, so far as any security on the company's
property or undertaking is conferred thereby, but without
prejudite to amy contract or obligation for repayment "of the -
money thereby secured, be void against a liquidator and any
creditor of the company.

CAmended Act 1991131]
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74.

of ¢

es b oreign companies whic

become reqistered under this Act <~ (1) This section

applies to charges by foreign companies in respect of
property situated in the Cook Islands if:

(a) the foreign company creates the charge
whilst registered under Part X;

(b) the foreign company has previously
created the charge prior to registration,
but subsequently registers under. Part X.

(2) In respect of such a charge:

(a) the company or any other person

(b)

(3) Where,
this section applies:-

interested in the charge may cause:

(1) A copy of the instrument, if
- any, by which the charge is
created or evidenced; or

{ii) a statement giving a short
description of the nature of the
instrument by which the charge
was created, the property
charged, the amount thereby
secured, and the names of the
chargees or persons entitled to
the benefit thereof,

to be lodged with the Registrar for
filing within 42 days after the date
on which the charge was created where
the charge was created whilst the
foreign company was registered under
Part X, and within 42 days after the
registration of the foreign company
under Part X where the charge was
created prior to registration under
Part X; and t

the company shall give notice in
writing to all other persons
interested in the charge of the fact
of the registration of the company
under Part X of this Act together with
a copy of this section, and such
notice shall be given to such persons
within 15 days of the registration of
the company under Part X where the
charge was created prior to the
registration and within 15 days of the
creation of the charygye where the
charge was created after the
registration.

in relation to any charge to which
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(a) notice has been given to all persons
interested in the charge pursuant to
paragraph (b) of subsection (1); apg

(b) the charge is not filed with the
Registrar pursuant to paragraph (a) of
subsection (1), the charge shall
as any security on the company's
is conferred thereby, and without
prejudice to any contract or obligation
for repayment of the money thereby
secured, be void against a liquidater anq

. any creditor of the company.

(4) Where, in relation to any charge to which
this section applies, notice is not given to all
persons interested in the charge pursuant to paragraph
(b) of subsection (1), the company and every officar
default shall be guilty of an offence against this act
and shall be liable upon conviction to a fine not
exceeding $50,000.

(5) Nothing in this section shall render void an
charge to which this section applies where notice has
. not been given by the company to.all otHer persons
interested in thé charge pursuant to paragraph (b) ot
subsection (1).

CAwended Act 1991131
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. of the vule in Re_Charge Gard Grvices
lﬁi‘ ho({\oo v ekmmllgsimerop Sovnp Dutred

{1) Notwithstanding any rule of law to the
contrary, any charge or security given, or purported to
be given, by any person (“the chargor") in favour of
another person ("Lhe chargee") where:

(a) the charged property is or includes a debt
due or to bLecome duc to the chargor from the
chargece; and )

- (L) which debt is situated in the Cook Islands
shall Le deemed to be a charge over an asset
and shall be as v.ulid and enforceable to the
‘same extent as if the charge or security had
been gijven over that debt in favour of any
other person.

(2) For the purpose of subsection (1) of this
section, a debt shall be deemed to be situated in the
Cook Islands if either: '

(a) the chargor is an international company; or

(b) the chargee is an international company and

(1) the contract or deed evidencing the
debt has been entered into (by one
or all‘of the parties) in the Cook
Islands; or .

(ii) the contract or deed evidencing the
debt is, or is to be, given effect
to (whether in whole or in part) in
the cook Islands. .

(3) Nothing in this section shall be construed in
any way to limit the validity or effect of:

(a) any contractual, legal or eguitable right of

set off arising between the parties
(including any right of a bank and the rules
relating to matters of account between
parties); or

(b) any provision creating other rights, powers,
obligations (or the imposition of

" restrictions on obligations) between a debtor
and a creditor;
and, for the avoidance of doubt, nothing in
this section shall be construed to require
the giving of any charge or security by the
parties to any contract or deed.

(4) For the purposes of this section any reference
to a debt becoming due includes a reference to:

(a) a credit balance of an account (whether or

not ascertained at any particular time); T

(b) a contingent claim;

(c) proceeds and receivables due from time.

CAdded Act 1aqo/a7]
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77. Filing of Satisfaction and Release
of Property from Charge - (1) Where, with respect to a
registered charge created by an international company -

(a) the debt for which the charge was given has been paid or
satisfied in whole or in part; or

(b) the property or undertaking charged or any part thereof
has been released from the charge or has ceased to form
part of the company's property or undertaking,

the company may lodge with the Registrar in the prescribed form a
memorandum of satisiaction in whole or in part or of the fact that the
property or undertaking or any part thereof has been released from the
charge or has ceased to form part of the company's property or
undertaking, as the case may be, and the Registrar shall file such
memorandum and shall enter particulars of the same in the register.

(2)° The memorandym must be supported by evidence sufficient to
satisfy the Registrar of the peayment, satisfaction, release or ceasing
referred to in subsection (1)

78. Extension of Time and Rectification

of Register of Charges - The Registrar, on being satisfied that
the omission to file a charge within the time required or that the
omission or misstatement of any particular with respect to any such
charge or in any memorandum of satisfaction was accidental or due to
inadvertence or to some other sufficient cause or is not of a nature to
prejudice the position of creditors or shareholders or that, on other
grounds, it is just and equitable to grant relief, may, on application
lodged by the international company responsible for the omission or
misstatement or any person interested and on such terms and conditions
as seem to the Registrar just and expedient, order that the time for
filing be extended or that the omission or misstatement be rectified.

79. Documents made outside the Cook Islands - Where under this
Division an instrument, deed, statement or other document is required
to be lodged with the Registrar within a specified time, the time so
specified shall, by force of this section, in refation to an instrument,
deed, statement or other document executed or made in a place outside
the Cook Islands, be extended by 28 days or such further period as
the Registrar may from time to time allow.

80 . Applicahon of Dwisian

. (1) A reference in this Division to an
international company shall be read as including a
reference to a foreign company registered under this
Act, but nothing in this Division applies to a charge

of a foreign company on property outside the Cook
Islands.

(2) Nothing in this Division shall require a
foreign company to file any charge until the foreign
company is registered under Part X of this Act.

[ Awended Act 1991/31]
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PART v

MANAGEMENT AND ADMINISTRATION

Njvisian 1 - Office and Name

3

81. Registered Office of Company - (1) Every internaticnal company
shall have a registered office in the Cook Islands, which office shali be
" the principal office of a trustee company.

(2) Trustee companies shall display at their principal office the

names of such international companies as have thelr registered office at
- that address.

82. Publication of Name - (1) The name of an international company
shall appear in legible characters on -

(a) its seal; and
(b) all busigess letters, statements of account, invoices, official
notices, publications, bills of exchange, promissory notes,

endorsements, cheques, orders, receipts and letters of

credit of or purporting to be issued or signed by or on
behalf of the company,

and, if default is made in complying with this subsection, the company
is guilty of an offence against this Act.

(z)[erealai] |
Arnended Act 19011 A

DIVISION 2 - Directors and Officers

83. Directors - (1) A trustee company shall, where required by
this Act or when requested in writing by an international company so to
do, make available an officer of the trustee company for appointment as
a resident director of an international company

(2) No person shall act or be appointed as a resident director of S
an international .company other than an officer of a trustee company

. made available for appointment by the trustee company pursuant to
subsection (1).

(3) Every international company shall have at least one director,
who may be a resident director, and any casual vacancy in directors
may, so far as the articles do not otherwise provide, be filled by a
person appointed by the continuing director or directors or, if there be

none, by the Registrar on a request being made by a member of the
company.

(4) A director may be a company which may act by itseif or
through a nominee appointed in writing but a company, other than a
trustee company shall not be appointed or act as a director of more
than one other company.

(5) A resident director shali not be subject to retirement but he
may, upon agreement betweens the trustee company which makes
available the officer for appointment and the international company of
which the resident is appointed a director, be replaced by another
officer of the trustee company at any time.
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(6) A resident director shall be entitled to vote upon the
resolution of the board of directors without disclosing his interest as
director of any other international company,

(7) MNolce received by a resident director of an international
company shatl nst be deemed notice to that company unless it is given
to the resident director specifically as notice to that company.

(8) A resident director of an international company shall not
disclose or use information ihe has obtained by reason of his office :o
any person or for any purpose except in accordance with his duty as a
director of the company and <o far as he may be compelied by law so to
do. The resident director may disclose to an appropriate public officer
in the Cook Islands or otherwise use within the Cook Islands only
information coming to his knowledge which he honestly believes suggests
that a fraud is being or is likely to be practised by the company or by
any of its members or directors or upon the company or any of its
members.

(9) Any person acting in contravention of the provisions of this
Act relating to disclosure by a resident director shall be guilty of an
offence against this Act. ’

(10) The fees of a resident director payable by an international
company shall be paid to the trustee company which made available the
officer for appointment in the Cook Islands in such manner and at such
times as shall be agreed between the trustee company and the company
and shall be a charge upon the assets of the company ranking in
priority next after fees owing by the company to the Registrar.

(1N [Repenled]
CAmended Ack 1aai3(]
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88. Disclosure of Interests in_Contracts,

Property, Offices, etc. - (1) Subject to this section, every
director of&he company who is in” any way, whether directly or
indirectly, ‘interested in a contract or proposed contract with the
company shall, as soon as practicable after the relevant facts have come
to his knowledge, declare the nature of his interest at a meeting of the
directors of the company or cause to be circulated in writing to all the
other directors particulars of his interest. :

(2) The requirements of subsection (1) shall not apply in any
case where the interest of the director of an international company
consists only in being a member or creditor of another international
company which is interested in a contract or proposed contract with the
first-mentioned company if the interest of the director may properly be
regarded as not being a material interest.

(3) For the purpose of this section a resident director shall be
deemed to be interested in all contracts or proposed contracts with any
international company of which he is a director and to have given notice
thereof to all the other directors and to have declared the nature of his
interest and to have given particulars thereof in accordance with the.
provisions of subsection (1). '

(4) Subject to any contrary provision in the articles of an
international company, a director of the company shall not, for the
purposes of this section be deemed to be interested in or to have at
any time been interested in, a contract or proposed contract, by reason
only that the contract or proposed contract -

(a) has been or will be made with; or
(b) is for the benefit of; or
(c) is on behalf of,

a company, which by virtue of the provision of section 4(5) is deemed

to be a related company, and that he is also a director of that
company. :

(S) For the purposes of subsection (1) a general notice given to
the directors of an international company by a director to the effect
that bhe is an officer or 3 member of a specified international company

or a member of a specified firm and. is to be regarded as inlergsted in
any contract which may, after the date of the notice, be made with that
company or firm shall be deemed to be a sufficient dec'larauon of
interest in relation to any contract so made, but no such notice shall be
of effect unless either it is given at a meeting of the directors or the
director takes reasonable steps to ensure it is brought up and vread at
the next meeting of the directors after it is given.

(6) Where the articles of an international company so require
every director of that company who holds any office or possesses any
property whereby, whether directly or indirectly, duties or ir}terests
might be created in conflict with his duties or interests as director,
shall declare at a meeting of the directors of the company or cause to
be circulated in writing to the other directors the fact and the nature,
character and exlent of the conflict but the provisions of this
subsection shall nol apply to a resident director.

(7) The declaration shall be made at the first meeting of the
directors held -

(a) after he becomes a director; or

(b) if already a director, after he commences to hold the office
or to possess the property, as the case requires,:

whether or not it has been already circulated in writing.

(8) Every declaration under this section shall be recorded in the
minutes of the meeting at which it was made.
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(a) the Court is satisfied that a stro
prima facie case exists against the
officers; and

(b) the person commenéing the proceedingg
pays into Court such amount deternineq
by the Court as security for the Costg
and expenses of any other party to the
proceedings; L

and any net financial benefit derived from such
proceedings shall be payable to or otherwise applied jin
favour of the company.

(6) Subject to subsection (4), this Division
constitutes a codification of the duties and
obligations of officers of international companies ang
no further duties or obligations to any persons
(including the creditors of the international company)
shall be created, expressly or by implication, by any
rule of common law or equity; save that nothing herein
shall preclude the Court from referring to the rules of
common law or equity to assist in interpreting the
provisions of this section.

Limitation of 1iability of officers -

(1) Notwithstanding any other provision of thisg
Act, no relevant person shall in the performance of any
obligations, duties, services or other activities for
or on behalf of an international company:

(a) be liable for any penalty under this Act other
than where such penalty arises by reason of the
wilful misconduct, wilful default or wilful
neglect of the relevant person;

(b) incur any tortious liability arising otherwise
than by reason of the wilful misconduct, wilful
default or wilful neglect of the relevant
person, unless the articles of the company
provide for such liability;

(c) be liable for any breach of trust or other
equitable obligation other than where the
relevant person had actual knowledge of and
knowingly assisted in such breach, unless the
articles of the company provide for such
liability:; .

(d) shall in the absence of wilful misconduct,
wilful default or wilful neglect, incur any
liability (whether tortious, contractual,
equitable or otherwise) by reason only that the
company incurs any debts or obligations or
continues to carry on business at a time when
the company is unable to meet its obligations
to its creditors as they fall due.
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90. Secretar}[ -

(1) When requested in writing by an
international company to make available a
resident secretary a trustee company shall
either accept appointment as resident secretary
of that company or make available for
appointment an officer of the trustee company

(2) No person shall act or be appointed as a resident secretary
other than( an officer of a trustee company made available for
appointment by the trustee company pursuant to subsection (1).

(3) Every international company shall have one or more
secretaries one of whom shall be a resident secretary.

(4) Subject to subsection (5), the resident secretary of .an
international coempany shall be responsible for compliance by the
company with the requirement of this Act in relation to the lodging of
all documents with the Registrar, the maintenance of the company's
records at the registered office of the company and dealing with
communications addressed to the company at its registered office.

(5) Notwithstanding any other provision of this Act to the
conirary, the resident secretary shall not be liable as an officer of the
company for any penalty provided for in this Act save for anything
done or omitted to be done by him in the carrying out of his office nor
for any damage caused to or suffered by any person or company
howsoever arising otherwise than by reason of his wilful misconduct,
wilful defauit or wilful neglect.

(6) Z'Fh-e—resvdem-seermry shall be entitled of his own motion to
obtain the” assistance of the trustee company of which he is an officer
or a barrister or a solicitor in the interpretation of this Act and in the

. .-h'\JSf'ée making and completion of reports, returns and documents and shall be
Com (y entitied by himself or his agent to have access to such information as is.
@. required to make and complete the same and to furnish such information
CLWO!' . relating to the affairs of the company to the trustee company or a
u(SV‘a' barrister or a solicitor for that purpose.
Su‘;gosec:hon (IJ (7) An international company shall forthwith pay any costs,

charges and expenses incurred on its behalf by the resident secretary
of the company in respect of any matters required or permitted by him
to be done under this Act.

(8) The remuneration of a resident secretary of
an international company shall be fixed by
agreement between the company and the trustee
company which is, or has provided the officer
who is, the resident secretary. That
remuneration shall be paid in the Cook Islands
in such manner and at such time as shall Le
agreed between the trastee company and the
company and such remuneration shall be a
charge upon the assets of the company ranking
in priority next after the fees owing by the
company to the Registrar.

(9) Every secretary of an international company shall be

appointed by the directors of the company.

(1C) If the resident secretary of an international company has

reasonable cause to believe that a fraud is being or might be practised
by the company or by any of its members or directors he shall be

entitled to report_thereon to the Registrar. ’
CAmernded Act 1482122, o
91. Register of Directors and Secretaries - (1) Every international

resident director -

company shall keep at its registered office in the Cook Islands a
register of its directors, resident directors and secretaries.

(2) The register shall contain with respect to each director and

(a) in the case of an individual, his present surname and any
former surname and his present other names and any former
other names and his usual residential address; and
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(b) in the case of a company, its company name and the address
of its registered office in the Cook Islands.

(3) The register shali. contain with respect to each secretary -

(a) in the case of an individual, his present surname and any
forpmer sdrname and his present other names and any former
other names and his usual residential address; and

(b) in the case of a company, its company name and the address
of ils regislered office in the Cook islands.

(4) The register kept by an international company shall be open
to the inspection of any director, member and auditor of the company
without charge.

(5) An international company shall lodge with the Registrar -

(2) within 1 month after incorporation, a return in the
prescribed form containing in relation to its directors,
resident directors and secretaries the particulars set out in
subsection (2) and (3);

(b) within 1 month after a person named in a return ceased to

: be a director, a resident director or secretary of the
company, a return in the prescribed form notifying the
Registrar of the change and containing with respect to each
then director, resident director and secretary of the
company the particulars set out in subsections (2) and (3)
and the date of cessation; and

(¢) within 1 month after a person becomes a director, resident

director or a secretary of the company, a return in the’

prescribed form notifying the Registrar of that fact and
containing the particulars set out in subsections (2) and (3)
and the date of appointment.

(6) If default is made by an international company in complying
with any provision of this section, the company and every officer of the
company who is knowingly in default is guilty of an offence against this
Act.

(7) A certificate of the Registrar stating that from any return
lodged with the Registrar pursuant to this section it appears that at
any time specified in the certificate any person was a director, manager
or secretary of a specified international company shall, in all Courts
and by all persons having power to take evidence for the purposes of
this Act, be received as prima facie evidence of the facts stated therein
and for the purposes of this subsection a person who appears from any
return so lodged to be a director, manager or secretary of a company
shall be deemed to continue as such until by a-subsequent return so
lodged or by a notificaticn of change in the prescribed form so lodged
it appears that he has ceased to be such a director, manager or
secretary.

DIVISION 3 - Meetings and Proceedings

92. Annual General Meeting - (1) Every international company, at
such times as are in this section prescribed, shall in addition to any
other meetings hold general meetings to be called and described in the
notices calling such meetings as "“annual general meetings" of that
company and those meetings shall be held -

(a) in the case of the first such meeting, within a period of 18
months after the date of the incorporation of the company
concerned; and

400



40b

Cook Islands Laws

(b) thereafter within not more than 6 months after the end of
every ensuing financial year of that company; and

{c) within not more ihan 15 months after the date of the jast

pr.ceding such meeting of that company.: 3

(2) The annual general meeting of an international company shalt
deal with and dispose of the matters prescribed by this Act and may
deal with and dispose of such further matters as are provided for in
the articles of the company and, subject to the provisions of this Act,
any matter capable of being dealt with by any general meeting of the
company. :

(3) The Registrar may, on application made by an international
company in accordance with a resoiution of the directors and signed by
a director or secretary, and on good cause shown, subject to such
conditions as the Registrar thinks fit, extend that period by a period
not exceeding 6 months, but notwithstanding any such extension, the
date for the holding of the first annual general meeting following the
meeling in respect of which the extension is granted shall be
determined as if such meeting had been held on the last day on which
it shoculd have teen held if the extension had not been granted.

(4) Subject to notice being given to all persons entitled to
receive notice of the meeting, a general meeting may be held at any
time and the company may resolve that any meeting held or summoned
to be held shall be the annual general meeting of the company.

(5) If default is made in holding an annual general meeting
under this section or in complying with any conditions of the Registrar
under subsection (3) - :

(a) the international company and every officer of the company
who is in default shall be guilty of an offence. against this
Act; and

(b) the Court may on the applicatipn of any member order a
’ general meeting to be called.

{6) Notwithstanding any other provision of this Act,
an international company need not - :

(a) hold any particular annual general neeting if
all members entitled to attend that meeting
agree thereto in writing, and in such event a
resolution in writing dealing with -

(i) the matters required by this Act to be
dealt with and disposed of at an annual
general meeting of an international
company; and

(ii) such other matters, if any, as may in
terms of subsection (2) be dealt with at
such a meeting,

and which is signed by all members entitled to
vote at that meeting, before the expiration of
the period within which that meeting is to be
held, shall be deemed to be a resolution passed
at an annual general meeting of the company
held in terms of this section on the date on
which the last signature to such resolution is
affixed; or

’

(b) hold any annual general meetings if all the
members of the company at any time agree
thereto in writing, and in such a case none of
the matters required by this Act.to be dealt
with and disposed of at an annual general
meeting of an international company shall

apply:

Provided that if any member of the company
notice in writing to the company requiraeg by
future annual general meetings to be helgd s
meetings shall be held and the first of sucp '
meetings shall be held within 3 montha of tpe
receipt of the notice by the company.

CAmended Act 1991/31)
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93. Convening of Extraordinary General )
Meetings on Regquisition - , (1) The directors of an international
company shail notwithstanding anything in its articles, on the
requisition of members holding at the date of the deposit of the her
Lorot

requisition not less than one-tenth of such of the paid-up capitaﬂ,as at .
the date of the deposit carries the right of voting at meetings of the bgéhlp
company forthwith proceed to convene an extraordinary general meeting Mem

of the company to be held as soon as practicable, but in any case not /}'\, {5
later than 2 months after the receipt by the company of the requisition.

(2) The requisition shall state the objects of the meeting and
shall be signed by.the requisitionists and deposited at the registered
office of the company in the Cook lIslands and may consist of several

documents in like form each signed by one or more requisitionists.

(3) If the directors do not within 21 days after th: date of the
deposit of the -requisition proceed to convene a meeting, the
requisitionists, or any of them representing more than one-half of the
total voting rights of all of them, may themselves, in the same manner
as nearly as possible as that in which meetings are to be convened by
directors, convene a meeting, but any meeting so convened shall not be
held after the expiration of 3 months from the date of deposit of the
requisition.

(4) Any reasonable expenses incurred by the requisitionists by
reason of the failyre of the directors of an international company to
convene the meeting shall be paid to the requisitionists by the
company, and any sum so paid shall be retained by the company out of
any sums due or to become due from the company by way of fees or
other remunerations in respect of their services to such of the directors
as were in default.

(5) A meeting at which a special resolution is to be proposed
shall be deemed not to be duly convened by the directors if they do
not give such notice thereof as is required by this Act in the case of
special resolutions.

94, cCalling of Meetings - (1) So far as the articles of an
international company do not make other provision in that behalf, any
member holding not less than one-tenth in number or par value of the
issued shares may call a meeting of the company.

(2) A meeting of an international company or of a class of
members, other than a meeting for the passing of a special resolution,
shall be called by notice in writing of not less than 14 days.or such
longer period as is provided in the articles.

(3) A meeting shall, notwithstanding that it is called by notice
shorter than is required by subsection (2), be deemed to be duly called
if it is so agreed -

- (a) in the case of a meeting called as an annual general meeting,
by all members entitled to attend and vote thereat; or

(b) in the case of any other meeting, by a majority in number of
the members having a right to attend and vote thereat,
being a majority which together holds in aggregate not less
than 75 per centum of the total votes of all the members
entitled to vote.

(4) So far as the articles do not make other provision in that
behalf, notice of every meeting shall be served on every member having
a right to attend and vote thereat in the manner in which notices are
required to be served by Table "An,

(5) The accidental omission to give notice of a meeting to, or the
non-receipt of notice of a meeting by, any member shall not invalidate
proceedings at a meeting.




[y

‘wI0g ST UT SIUSUNIISUT [eI3a36 UT
19 juaWNI}SUT SUO dYJ UT PauTeluod 2aq Kew uvOTINTOSaI
yons KAuy °Xuedwod jey3y Jo SITITIIY Y3 YITA pue 30¢
aya Yats odoueproode ut pray Anp futisaw e e passed
JT se PpITeA Se pawadp 9q [[eYs uoI3Inyosal yons pue

‘uoazayy

aj0a 03 POT3ITIUS 2Xe Se SIIqUAU YdNS JO SY3IINOJ
asayy ueyy ssap 3ou Kq ‘Ised Iayzo Kue ur (9)

!uoaxayly 2304 03

pPI9T31TIUd d1e Sk SIAIqUaW YoNns 1te &q ‘orrqnd ay)

0) paIagjo saieys SIT JO JudWIOTIE ue aped sey
yo1ys Auedwod T[eUOTIBUIIIUT UE jo aseo ayjy utr (e)
poubTs BUTITIM UT UOTINTOSAX © jo suesu Xq ‘paxtnbax
puraq uorlnIOosax Yy jo aosyjou snotasad Kue
Jnoy3TM pue DuUT3ILSdW € IJNOYITA SUOP aq Auedwod ayjy
Jo saToTide ayi ur Fieysq eyl uy suoystAoxd yetoads
Kue o3 adafquns ‘Keuw Kuedwod jeyy Jo bHBuriassau w e
passed uoT3NTO0SaI Te1oads X0 uoTIniosali Kq Kuedwod
[euoTjeurajur ue Kq suop 2q Kew qeyl buryiriuv (9)

smy'] spuv]s| §00D)

[zz/e8bl 49V pepuawyy ]

0V



409

international Companies

5. Articles as to Right to Demand a Poll - (1)  Any provision -
contained in the articles of an international company shall be void in so )
tar as it would have the effect -

(a) of excluding the right to demand a poll at a meeting of
company on any question or matter other than the elegCt‘i)o the

the chairman of the meeting or the adjournment of n of

meelng; the

(b) of making ineffective a demand for a poll on an i
N Y qQuest
- matter cther than the election of the chairman of 3ha m'goer:' or
or the adjournment of the meeting that is made - ‘"9

B (i) by not less than 5 members having the right to vor,
- at the meeting; or e

(ii) by a member or members representing not less than
one tenth of the total voting rights of all the members
having the right to vote at the meeting; or

(c) of requiring the instrument appointing a proxy or any othee
document necessary to show the validity of, or otherwise
relating to, the appointment of a proxy to be received by
the company or any other person more than 6 days before a
meeting or adjourned meeting in order that the appointment
may be effective thereat.

(2) The instrument appointing a proxy to vote at a meeting of
an international company shall be deemed to confer -authority to demand
or join in demanding a poll and for the purposes of subsection (1) a
demand by & perscn as proxy for a member of the company shall be
deemed to bz the same as a demand by the member.

86. Quorum, Chairman_ Voting,

elc. at Meetings - (1) So far as the articles of an international
company dp not make other provisions in that behalf, one member of the
company shall be a quorum, and if more than one member Is present at
a meeting -

(a) any member elected by those members may be chairman
thereof; and

(b) every member shall have one vote in respect of each share
held by him.

(2) On a poll taken at a meeting a person entitled to more than
one vote need not, if he votes, use all his votes or cast all the votes
he uses in the same way.

« (3) An 'internatichal company may by resolution of its directors
or other governing body -

(a) il it is a member of a company, authorise such person as it
‘ thinks fit to act as its representative either at a particular
meeting or at all meetings of the company or of any class of

- members; or

(b) if it is a creditor, including a holder of debentures, of an
international company, authorise such person as it thinks fit
to act as its representative either at a particular meeting or
al all meetings of any creditors of the company,

and a person so authorised shall, in accordance with his authority and
until his authority is revoked by the company, be entitled to exerciss
the same powers on behalf of the company as the company could
exercise if it were an individual member, creditor or hotder of
debentures of the company. :

(4) Unless the articles of an international company
otherwise provide -

(a) any meeting may be held by radio, telephone,
closed circuit television or other electronic
means of audio or audio visual communication;

and

(b) the presence of one person may constitute a
meeting; and

(c) "meeting” shall have the same meaning as in
section 215 of this Act.

CAmended Act 1aq\ (3]
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97. Proxies - .
(1) A member of an international company entitled to

attend and vote at a meeting of the company or at a

meeting of any class of members of the company may

i ther a member or
appoint any person or persons, whe .
members or not, as his proxy to attend and vo:;?.nlr‘Stead
of the member at a meeting and a proxy so apih Seting
have the same right as a member to speak at e m .

(2) Any number of shareholders of an international company may
create a voting trust for the purpose of conferring upon a trustee
company the right to vote or otherwise represent their shares, for a
period not exceeding 10 years, by entering into a written voting trust
agreement specifying the terms and conditions of the voting trust, by
depositing a counterpart of the agreement with the company at its
registered office and by lodging their shares with the trustee company
for the purposes of the agreement and the counterpart of the voting
trust agreement so deposited with the company shall be subject to the
same right of examination by a shareholder of the company, in person
or by agent or attorney, as are the books and records of the company,
and shall be subject to examination by any holder of  a beneficial
interest in the voting trust, elther in person or by agent or attorney,
at any reasonable time for any proper purpose.

CArended Act \qqo/4-
98. Power of Registrar to Order Meeting - (1) If for any reason it
is impracticable to call a meeting in any manner in which meetings may
be called or to conduct the meeting in the manner prescribed by the

articles of this Act, the Registrar may, either of his own motion, or on"
an application lodged on behalf of any director or of any member who -

would be entitled to vote at the meeting, order a meeting to be called,
held and conducted in such manner as the Registrar thinks fit, and
may give such ancillary or consequential directions as he thinks
expedient.

(2) Any meeting called, held and conducted in accordance with
any order made pursuant to this section shall, for all purposes, be
deemed to be a meeting duly called, held and conducted.

99. Special Resolutions -

{1) A resolution shall be a special resolution
when it is passed by such of the members having
the right to vote (either in person or where
proxies are allowed by proxy) as together hold
in ‘aggregate not Jess than 75 per centum of the
total votes of the members present (either in
person or hy proxy) and entitled to vote on
that resolution at a meeting of which not less
than 21 days notice specifying the intention to
propose the resolution as a special resolution
has been duly given.

.

(2) Notwithstanding the provisions of subsection (1) If It is so
agreed by a majority in number of the members having the right to vote
at the meeting, being a majority which together holds in aggregate not
less than 75 per centum of the total votes of the members entitled to
vote, a resolution may be proposed and passed as 8 special resolution
at a meeting of which less than 21 days' notice has been given.

(3) At any meeting at which a speclal resolution Is submitted, a
declaration of the chairman that the resolution Is carrled shall, unless a
poll Is demanded, be conclusive evidence of the fact without proof of
the number or proportion of the votes recorded In favour of or against
the resolution. '

(4) At any mesting at which a spocial resolution Is submitted, a
poll shall be deemed to be effectlvely demanded If demanded -

(8) by such number of members for the time being entitied
undsr ths articles to vote at the meeting as is specified In
the articles, but It shall not in any case be necessary for
more than 5 members to make the demand; or

ted shall
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(b) if no such provision is made by the articles, by 3 members
so entitled, or by 1 member or 2 members so entitied, if that
member holds or those 2 members together hold not less then
10 per centum of the shares of the international company.

(s) In | computing the majority on a poll demanded on the
question that a special resolution be passed, reference shall be had to
the number of votes cast for and against the question and to the
number of votes to which each member is entitled by this Act or the
articles of the international company.

(6) For the purposes of this section, a notice of.a meeting shall
be deemed to be duly given and the meeting shall be deemed to be duly
held when the hotice is given and the meeting held in manner provided
by this Act or by the articles.

o [Repealed]

[Arneaded Act 1984[22]

100. Resolution Requiring Special Notice - Where by this Act special
notice is required of the intention to move a resolution, the resolution
shall not be effective unless notice of the intention to move it has been
given to the international company not less than 42 days before the
meg‘t_ing at which .it is moved, and the company shall give its members
notice of any such resolution at the same time and in the same manner
as it gives notice of the meeting or, if that Is not practicable, shalf
given them notice thereof in any manner allowed by the articles not less
than 14 days before the meeting but, if after notice of the intention to
move such resolution has been given to the company a meeting is called
for a date 42 days or less after the notice has been given, the notice,
although not given to the company within the time required by this
section, shall be deemed to be properly given.

101. Filing of Copies of Certain

Resolutions and Agreements - (1) A printed copy of every
resolution or agreement to which this section applies shall, within 15
days after the passing or making thereof, be forwarded to the
Registrar and recorded by him.

(2) A copy of every such resolution or agreement for the time
being in force shall be embodied in or annexed to every copy of the
articles issued after the passing of the resolution or the making of the

agreement.

(3) Where articles of an international company have not been
registered, a printed copy of every such resolution or agreement shall
be forwarded to any member at his request on payment of $1 or such
less sum as the company may direct.

(4) This section shall apply to -
(a) special resolutions;

(b) resolutions which have been agreed to by all the members of
a company, but which, if not so agreed to, would not have
been effective for their purpose unless they had been passed
as special resolutions; and

(c) resolutions or agreements which have been agreed to by all
the members of some class of shareholder but which, if not
so agreed to, would not have been effective for their
purpose unless . they ‘had been passed by some particular
majority or otherwise in some particular manner, and all
resolutions or agreements which effectively bind ail the
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members of any class of shareholders though not agreed to
by’ all those members.

(5) If an international company fails to comply with subsection
(1), the company and every officer of the company who is in default
shall be guilty of an offence against this Act.

(6) If an international company fails to comply with subsection
(2) or (3) the company and every officer of the company who is in
default shall be guilty of an offence in respect of which default is
made. \

(7) For the purposes of subsections (5) and (6) a liquidator of
an international company shali be deemed to be an officer of the
company .

102. Resolutions at Adjourned Meetings - Where a resolution is passed
at an adjourned meeting of an international company or of holders of
any class of shares or of directors, the resolution shall for all purposes
be treated as having been passed on the date on whnch it was in fact
passed and not on any earlier date.

103. Minutes of Proceedings - (1) Every international company shall
cause -

(a) minutes of all proceedings of general meetings and of
proceedings of its directors to be entered in books kept for
that purpose; and

(b) those minutes to be signed by the chairman of the meeting
at which the proceedings were had, or by the chairman of
the next succeeding meeting or by one of the directors who
was a party to the proceedings.

(2) Any minute so entered that purports to be signed. as
provided in subsection (1) shall prima facie be evidence of the
proceedings to which it relates.

(3) Unless the Registrar otherwise directs all minute books of an
international company shall be kept at the registered office of the
company in the Cook Islands but duplicates of the minute books or any
of them may be kept elsewhere.

(4) Where minutes have been so entered and signed, then until
the contrary is proved - .

(a) the meeting shall be deemed to have been duly held and
convened;

(b) all proceedings recorded as having taken place at the
meeting shall be deemed to have been duly had; and

(c) all appointments of officers or liquidators recorded as having
been made at the meeting shall be deemed to be valid.

(5) Where the articles permit a resolution to be passed otherwise
than at a meeting, if assented to in writing by the person specified In
the articles, the document containing such assent shall be entered in
the minute book.

(6) If default is made by an international company in complying
with this section, the company and every officer of the company who is
in default shall be guilty of an offence against this Act. R

104. Inspection of Minute Book -, (1) Unless the Regi'strar otherwise
decides, the books containing the minutes of proceedings of any meeting
of an international company shall be kept by the company at its

s
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International Companies

(6A) Where in any case the Registrar is satisfied
that it is not practical (having regard to the
aeco\.mting period of an international company) for
arn ‘{.nternational company to comply with the
pl.:ovzxsions of subsection (5) or (6} at the time of
filing an annual return he may on the application of
that company order that the time for compliance with
those provisions be extended and pending compliance
accept the annual return and the prescribed fee
payable, therefor without the accompanying
certificates required by that subsection.

7)) If an international company fails to comply with this section,
the company and every officer of the company who is in defauit shall be
guilty of an offence against this Act.

[ Amendad Ack ag1i22]

PART VI

ACCOUNTS AND AUDIT

DIVISION 1 - Accounts

113. Accounts'to be Kept - (1) An international company shall cause
proper accounts and records to be kept with respect to -

(a) all sums of money received and expended by the company,
specifying the items or matters in respect of which the
receipt or expenditure took place; ’

(b) all sales and purchases of goods by the company;

(c) all assignments of rights or assumption of liabilities by the
company;

(d) all transactions of the company affecting the assets or
liabilities of the company; and

(e) the assets and liabilities of the company.

{2) The accounts of an international company shall ‘be kept at
the registered office of the company in the Cook lslands or at such
other place in the Cook lIsfands as the directors think fit and shall at
all times be open to inspection by any director and shall be kept in
such manner as to enabie them to be convenientiy and properly audited.

(3) The Registrar may in any particular case order that the
accounting and other records of an international company be open to
inspection by a registered company auditor acting for a director, but
only upon an undertaking in writing given to the Registrar .that
information acquired by the auditor during his inspection shall not be
disclosed by him except to that director.

(4) Any person who, being a director of an international
company other than a resident director, fails to take all reasonable
steps ‘to secure compliance by the company with the requirements of
this section, section 114 and section 115 or, whether a resident director
or not, has by his own wilful act been the cause of any defauit by the
company thereunder shall be guilty of an offence against this Act.

(S) Notwithstanding the provisions of subsection
(2) an international company may with the prior
written approval of the Registrar keep its accounts
at such place .»outside the Cook 1Islands as its
directors think fit. Any approval of the Registrar
may be given (subject to the terms of any
regulations governing the keeping of accounts
outside the Cook 1Islands) upon such terms and
conditions as may from time to time imposed by him.

CAmended Act aeni21]
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Cook Islands Laws

118. Appointment and Removal of Auditors - (1) Subject to the
provisions of section 116 and 117, an international company shall
appoint a registered company auditor to be auditor of the company for 2
audit periods upon the previous auditor ceasing to hold office.

(2) An international company may, at a general meeting of which
notice has been given to the auditor and the Registrar not less than 28
days before the date of the meeting but not otherwise, remove an
auditor from office but shall at the meeting at which the auditor is
removed or at a general meeting held within 1 month thereafter, appoint
a registered company auditor approved by the Registrar to take the
place of the auditor so removed.

119. Auyditor Ceasing to be Registered - (1) Unless the Registrar
otherwise directs,. or the directors otherwise resolve, if an auditor
ceases to be a registered company auditor he shall continue to hold
office as auditor of an international company until completion of the
auditor work for the audit period during which he ceased to be a
registered company auditor.

(2) Where an auditor ceased to be registered and does not
continue in office as auditor of an international company as aforesaid,
the company shall immediately appoint another registered company
auditor at a fee to be fixed by agreement between that other auditor
and the directors and that other auditor shall be the auditor of the
company for the purposes of this Act for the period then current and,
subject to making proper appraisal and review of the work of the
auditor ceasing to be registered, such other auditor shall be entitled to
use and rely upon the work of the first-mentioned auditor done up to
the time of the appointment of the new auditor.

‘{(3) For the purposes of subsection (2) it is hereby declared that
it Is an Implied term of -the contract between an international company
and its auditor that the auditor shall make available to another auditor
taking office either in lieu of or In addition to the first-mentioned
auditor during the course of an audit period all working papers relating




International Companies

to Phe affairs of the company made and kept by the first-mentioned
auditor during his tenure of office.

120. Term of Office when Auditor

Ceases to .be Registered - An auditor appointed in addition to or
in place of an’ auditor ceasing to hold office as a registered company
auditor shall hold office during the period for which the auditor so
ceasing would have held office had he not so ceased.

121. Partners of Auditors - Where a registered company auditor is a
member of a partnership carrying on the practice of accountants and
auditors and one or more members of that partnership is or are the
auditors of an international company, another member of such
partnership being a registered company auditor may, if the directors so
resolve, be substituted as auditor of the company for the auditor
ceasing to be registered with the written consent of the substitute
auditor. : ’

122. Remuneration of Auditor - The fees and expenses of an auditor
of an international company may be fixed by the directors unless the
auditor requires such fees and expenses to be fixed by a resolution of
the members of the company.

123. Auditor_may Attend Meetings - An auditor of an international
company shall be entitled to attend and address all meetings of members
of the company.

124. Auditor to Audit - (1) An auditor of an international company
shall carry out an audit in respect thereof in each audit period.

(2) Every auditor shall report to the members as to his audit
and matters disclosed thereby and as to every balance sheet and profit
and loss account and as to any other ‘accounts put before the members.

(3) Every auditor shall give such further reports and
information as are required by regulations made under this Act..

125. Powers of Auditors -  Every auditor shall obtain such information
and explanations in relation to the affairs of the international company
of which he is auditor and of any other company which by virtue of
section 4(5) is deemed to be a related company as he reasonably
requires to complete his audit and the company shall take all’ proper
steps to ensure that he is able to obtain such information and
explanations and to have access to such books and records as he
requires for his audit. ’

126. Powers, Duties and Obligations of Auditors - The powers, duties
and obligations of auditors provided by this Act are in addition to any

powers, duties and obligations specified in the articles of an,

international company and alt auditors shall be entitled to be furnished
with a copy of such articles and shall be required to make themselves
acquainted with the terms thereof. ’

-
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ntitl : . (or rogistration as e.'stgre
126C . Entitlement o azgl)'g——_gzional company which is

Listed Company - (1)} AnY interna
listed or proposes to become listed on an Approved Stock

Exchange may apply to_the Registrar for registration
pursuant to section 126E of this Act.

ign company which is listed on an Approvgd
() nY e ana it ses to be registered as being

Stock Exchange and which propo 2
continued pursuant to section 16 of this Act may apply to
the Registrar for registration pursuant to section 126E of

this Act.
Chcided Ret aa0/4] ' o
126D Application for registration - Application for

registration shall be made by lodging with the Registrar:
the prescribed

(a) A request for registration in
form;
(b) A resolution of the directors of the applicapt
company resolving to apply for the registration;
(c) In the case of an international company not

listed on an Approved Stock Exchange, a
resolution of the directors resolving to apply
to an Approved Stock Exchange for listing:

(d) In the case of a foreign company which is listed
on an Approved Stock Exchange, a resolution of
the directors resolving to apply to be
registered as being continued pursuant to
section 16 of this Act;

The prescribed fee.

[Added hek 1ado/44 1

126E Registrir's duties - (1) ©On compliance with the
requirements for registration set out in section 126D the
Registrar shall enter on the certificate of incorporation of
the company or certificate of continuance as the case may be
a Minute that the company is registered under this section
and shall sign the Minute and state therein the date
thereof:

Provided that in the case of a foreign company proposing
to be registered as being continued pursuant to section 16
of this Act the Registrar shall not sign and date the Minute
until the date on which the foreign company is so registered
pursuant to section 16 of this Act.

(2) The completed Minute shall be conclusive evidence

that all the requirements of this Division of this Part of

this Act in respect of registration and of matters precedent
and incidental thereto have been complied with and that the
company is a Registered Listed Company.

(3) Every subsequent renewed certificate of
incorporation or continuance of a Registered Listed Company
shall have a similar Minute entered thereon signed by the
Registrar on the date of the issue of the certificate and
such Minute shall be conclusive evidence in a similar manner
to that provided in_subsection (2) of this section.

Chalded hct lagoru
DIVISION 2 - SPECIAL PROVISIONS

126F Application of this Division - (1) The
provisions of this Division of this Part of this Act shall

apply to every Registered Listed Company and shall not apply
to any company which is not a Registered Listed Company.

(2) In the application of the provisions of this
Division of this Part of this Act to any Registered Listed
Company if there is any conflict between any provision of
this Division of this Part of this Act with any provision of
any other part of this Act the provisions of this Division
of this Part of this Act shall prevail.

[Added Act maol4]
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126G lnspection, productivn and copying of documents

kept by Registrar - (1) Any person may: . .
(a) inspect any document kcpt by the Registrar in

connection with any Reyistered Listed
Company; ]
“(b) require any certificate issued under this Act
or a copy or extract from any document.kept
by the Registrar in respect of any.Rgglstered
Listed Company .o be given zr §ert1§1§de§yas
the Registrar on the payment of suc e
may be prescribed. Sub&Ch?ﬁSQ)m éh)
(2) Subsection (5) of section 8 and t of
section 12 of this Act shall not apply where the information
relates to any Registered Listed Company.

CAdded ok ot ; amended Acti19q1/3170

126 & A. Mode un whucn 0gjects of (anpond,
AW DZ

atered
(1) Section 19 of this Act shall not apply to
Registered Listed Companies and the provisions of this
section shall apply.

(2) Subject to this section, a Registered Listed
Company, if so authorised by its articles, may by
special resolution alter its memorandum with respect to
the objects of the company.

(3) Where a Registered Listed Company proposes to
so alter its memorandum, it shall give by post 21 days®
written notice of the proposed special resolution and
the intention to submit it for passing to a meeting of
the company to be held on a day specified in the
notice.

(4) The notice shall be given to members and
registered debenture holders. :
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(5) The Court may, in the case of a person or
class of persons for such reasons-as seem sufficient to
it, dispense with the notice required by subsection

(3).

(6) An application may be made to the Court for
the cancellation of such a resolution -

{a) by the holders of not less than 10 per
centum in the aggregate of the nominal
: value of the company's issued share
- capital or any class of that capital
where the company has issued only par
value shares; or

(b) by not less than 10 percentum of the
.company's members; or

(¢) by the holders of not less than 10 per
centun in nominal value of the company's
debentures,

and the resolution shall not have effect except in so
far as it is confirmed by the Court or, if no
application shall be made to the Court then until that
day being 21 days after the day on which the resolution
was passed.

(7) The application shall be made within 21 days
after the date on which the resolution was passed, and
may be made on behalf of the persons entitled to make
the application by such one or more of their number as
they appcint in writing for the purpose.

(8) on the applicatién the Court -

(a) shall have regard to the rights and
interests of the members of the company
or of any class of them as well as to the
rights and interests of the creditors;

(b) may if it thinks fit adjourn the
proceedings in order that an arrangement
may be made to the satisfaction of the
Court for the purchase of the interests
of dissenting members;

(c) may give such directions and make such
orders as it thinks expedient for
facilitating or carrying into effect any
such arrangement; and

- (d) wmay make an order cancelling the
resolution or confirming the resolution
either wholly or in part and on such
terms and conditions as it thinks fit.

(9) Notwithstanding any other provision of this

- Act, a copy of a resolution altering the objects of a
Registered Listed Company shall not be lodged with the

Registrar before the expiration of 21 days after the

passing of the resolution or if any qppllcation to the
Court has been made, before the app}xcation hag bean
determined by the Court (whichever is the later),

(10) A copy of the resolution shall be lodgeq
with the Registrar by the Registered Listed Company
within 14 days after the expiration of the 21 days
referred to in subsection (9), but if an application
has been lodged with the Registrar together with a
sealed copy of the urder of the Court, within 14 dayg
after the application has been determined by the
Court.

CAdded Act 19u/31
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.
’

2668. AHeration of Bricles

(1) Section 26 of this Act shall not
apply to Registered Listed Companies and the provisjiong
of this section shall apply.

(2) Subject to this Act, a Registered Listed
Company may by special resolution alter or add to itg
articles.

(3) '(a) A copy of such resolution shall be lodgeq
with the Registrar within 1 month of its
being passed or within such further
period as the Registrar may allow.

(b) Notwithstanding any failure to lodge such
resolution with the Registrar the
resolution shall be effective from the
date of its passing.

L Added Act 1aqi(31]

12611 Premiums recejved on issue of shares to be share
capital and limitations on application thereof - (1) Section
40 of this Act shall not apply to Registered Listed
Companies and the provisions of this section shall apply.

(2) Where a Registered Listed Company issues/at a ZSthe5
premium whether.for cash or otherwise, a sum equal £o the
aggregate amount or value of the premiums on those shares
shall be transferred to the share premium account and where
assets are acquired by the issue of shares of a Registered
Listed Company and no consideration is recorded, the assets
so acquired shall be valued and if the value of the assets
is more than the par value of such shares, the difference
between the par value.of the shares and the value of the
assets so acquired shall be transferred to the share premium
account. St v

(3) The,premium account may, notwithstanding anything
contained in subsection (2), be applied by the Registered
Listed Company in paying up unissued shares of the
Registered Limited Company to be issued to members of the
Registered Listed Company as fully.paid capitalisation
shares or in writing off -

(a) the preliminary expenses of the Registered
Listed Company: or

{b) the expenses of, or the commission paid or
discount allowed on, the creation or issue of
any shares or debentures of the Registered
Listed Company:
or in providing for the premium payable on
redemption of any redeemable preference
shares or of any debentures of the Registered
Listed Company. t

(4) Except as provided in subsection (3) of this
section, the share premium account shall be treated as part
of the paid up capital of the Registered Listed Company for
the purposes of this Act.

CAdded Act [BQo/y ;- amended Aok iqai/a}
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1261 Section 126li(2) not to apply to premiums on~s::res
For e

purposes of this section and section 126J:

P 25

@(dde_d Aok ol avetd At 117311

.

"equity share capital" weans, in relation to a .
Registered Listed Company, its issued share capital
excluding any part thereof which, neitper as .
respects dividends nor as respects capital, carries
any right to participate beyond a specified amount
in a distribution:

"jssuing company" means a Registered Listed Company
which issues shares in consideration for the
acguisition of shares in, or the undertaking of,
another company: .

"merged company" means a company 1in res
an issuing company issues shares:

pect of which

wgcheme of acquisition” means:

(a) any arrangement pursuant to sections 126T, 126V or
126W of this Act:
-
(b} any scheme of arrangement approved or ordered by a
Court of competent jurisdiction in a place in
which is located an Approved Stock Exchange;

(c) any sale or arrangement of the whole or part of
the business or property of a Registered Listed
Company to which section 181 of this Act
applies;

means the whole of a business and all

“undertaking" N
rights and interests relating to that

property,
business. .
(2) Nothing in subsection (2) of 126H.of this Act
shall apply to the issue of shares at a premium ?y an
issuing company pursuant to a scheme of acquisition yhereby
the shares are issued as fully paid up in consideration for

either: .

(a) The transfer or issue to the issuing company.of
shares in a merged company, oOr the cancellatlgn
of shares in a merged company, which results 1in
the issuing company acquiring (together with any
shaves already held by it or any subsidiaries of
the issuing company) 90 percent or more of.the
nominal value of the issued equity shares in the
merged company; or

(b) The transfer or sale to the issuing company of
the whole of the undertaking of the merged
company

o

1263 Section 126H(2) not to apply to premiums on shares
issued in certain group recomstructions - (1) This )
section applies to the issue by an issuing company which 1s
a wholly owned subsidiary of its holding company of shares
to:

(a) that holding company; or

(b) a wholly owned subsidiary of that holding
company, in consideration for the transfer to
the issuing company of shares in any other
subsidiary of that holding company.

(2) where an issuing company which is a Registered
Listed Company issues shares to which this section applies
at a premium, nothing in subsection (2) of 126H of this Act
shall require the issuing company to transfer to the share
premium account any sum greater than the amount by which the
value of the shares in the subsidiary transferred to the
issuing company as shown in the accounting records of the
company transferring the shares immediately before the
transfer, exceeds the nominal value of the shares issued . by
the issuing company.

(3) For the purposes of this section, a company shall
be deemed to be a wholly owned subsidiary of another if it
has no members except that other and that other's wholly
owned subsidiaries and its or their nominees.

CAdded At 90/
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126K Balance Sheet to disclose origin of sums not
required to be transferred to share premium account Where a
) Registered Listed Company issues shares at a premium but, by
- virtue of section 1261 of this Act, is not required to
transfer a sum equal to the aggregate amount or value of the
premiums on those shares to a share premium account, and
that sum is included or shown in any reserve or retained
profits of the Registered Listed Company in its balance
sheet, that balance sheet shall state, whether by note or
otherwise, the amount, origin, and nature of that sum.

[Added Act 1a90/u
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26 KA. Proceeds of (ssue of snares of ho_fr 431
value To be stotred capifal

.~ (1) section 41 of this Act shall not a 1
to.Regxstgred Listed Companies and the provisions 5? Y
this section shall apply.

(2) « ?he whole of the proceeds of an issue of
share§ having no par value shall be paid-up capital of
- a Registered Listed Company and shall be transferred to
- an account called the “stated capital account®.

. (3) Ig shares having no par value are issued by a
Registered Listed Company for a consideration other
than'cash,_a sum equal to the value of the
consideration as determined by the directors shall be
transferred to the stated capital account.

[

(4) Notwithstanding subsections (2) and (3), the

stated capital account may be applied by a Regist
Listed company in writing off - Y g ered

(a) the preliminary expenses of the
company; or

(b) the expenses of, or the commission paid

on, the creation or issue of any such
shares.

CAdded Act (aq1/312

126 KB Effect of conversion of
pav value dhare copial o

) l%r' value é?kvre,'cap:+afl. ord uce

-° (1) Section 42 of this Act shall not apply
to Registered Listed Companies and the provisions of
this section shall apply.

. (2) Where a Registered Listed Company converts
all its or ordinary or preference shares having a par value, or
bouth such ordinary and such preference shares, into shares
without par value, there shall be transferred to the stated
capital account of the company -

(a) the whole of the ordinary or preference
share capital, as the case may be; and

(b) the whole of the share premium account or
that part thereof contributed to it by
the shares so converted.

(3) where a Registered Listed Company converts
- all its ordinary or preference shares of no par value
or both such ordinary and such preference shares into
shares having a par value, there shall be transferred
tec the share capital account of the company the whole
ot the stated capital account or that part thereof
contributed to it by shares so converted.

(4) Fractions, fractional surpluses or amountsg

arising in respect of the nominal share capital or tpq
stated capital may be rounded off.

CAddad Act 1991{3[]
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(V)
(R

(£) having rights only to return of paid up
capital or to return of paid up capital
Plus no more than a{fixed proportion
thereof upon a liquidation of the
company ;

(g) convertible into shares of any other
, class or into shares of any series of
B Classes: Provided that shares shall not
be converted into a class having prior or
supérior rights or preferences as to
N ’ dividends or distribution of assets upon
- liquidation over shares proposed to be
converted unless the consent of all
. members holding shares having such prior
. or superior rights is obtained;

(h) subject to forfeiture by the company in
the circumstances or in the event
provided in the articles or in terms of
issue of the ghares: Provided -

(i) that the articles shall not be
altered to make shares subject to
forfeiture which were not
originally so issued without the
holders thereof being given an
opportunity to object thereto
and, in the even of their so
doing, any alteration to that
effect shall be void; and

(ii) that a forfeiture or, where there
have been previous forfeitures,
the last forfeiture shall not be
effective for any purpose if it
by itself or in any combination
with any other forfeiture results
in the reduction of the number of
members of the company to less
than permitted by this Act;

(i) unless the articles provide to the
contrary, on which interest is payable by
the company to the holder at such rates
and upon such terms and conditions as are
fixed at the time of issue or by the
articles: Provided that such interest
shall not become due and payable by the
company to the holder if the company has
any ljiabilities actual or contingent
other than liabilities for interest on
shares -and, upon a winding-up, there
shall be deemed to be no liability in the
company for the payment of such interest

- unless and until the claims of all

creditors and the costs of the winding-up

have been met or satisfied.

CAdded Act 10aii31]]
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Redemption_of redeemable shares - (1) A

Reyistered Listed Company shall not redeem any of its
redeemable shares unless that Registered Listed Company
complies with the following provisions:

(a)

(b)

(c)

at a date not more than 30 days and qot less
than 15 days belore the date from which the
redemplion of Lhe shares is to have effect ;hc
Registered Listed Company shall cause a notice
to be published in an approved newspaper in each
of the jurisdictions in-which the Registered
Listed Company is listed stating the number of
the shares in issue, the number of the shares to
be redeemed, and the date .as from which the
redemption is to have effect; and

on the date as from which the redemption is to
have effect a statutory deéclaration shall be
declared by at least 2 directors of the .
Registered Listed Company declaring either that
on that date the Registered Listed Company is to
the best of their knowledge, after due inquiry
able to pay all its debts (including contingent
debts) or that all the creditors of the
Registered Listed Company on that date have
expressed in writing their concurrencé to the
redemption; and

where a Registered Listed Company redeems any of
its shares pursuant to this section, then within
28 days after the date as from which the
redemption has effect the Registered Listed
Company shall file a memorandum, with a copy of
the notice referred to in paragraph (a) and the
declaration referred to in paragraph (b) annexed
thereto, together with the prescribed fee in the
office of the Registrar stating that the
provisions of this section have been duly
complied with.

(2) If any Reyistered Listed Company fails to comply
with paragraphs (a), (b) or (¢) of this section every
officer of the Registered Listed Company shall be liable to
a fine of $5,000.

CAdded Act 1990/




International Companies 434

26M. Dealing by a Company w HS Own sNats

(1) sSection 46 of this Act shall not apply to
Registered Listed Companies and the provisions of thijg
section shall apply.

(2) Subject to subsectioa (5) of this
section, a Registered Listed Company shall not purchasge
its own shares or provide financial assistance whether

} by guarantee, loan or otherwise and whether directly or
indirectly for the purchase of its own shares unless -

(a) the articles of the company authorise
such purchase or financial assistance;

(b) the purchase or financial assistance is
made from surplus (including earned
surplus and capital surplus) or the
proceeds of a fresh issue of shares made
for the purpose of the purchase or
financial assistance;

(c) the purchase or financial assistance has
been authorised by the company in general

meeting; and

(d) on the date as from which the purchase or
financial assistance is to have effect a
statutory declaration is declared by at
least two directors of the Registered
Listed Company declaring either that on
that date the Registered Listed Company
is to the best of their knowledge, after
due enquiry, able to meet all its current
obligations as they fall due or that all
the creditors of the Registered Listed
Company on that date have expressed in
writing their concurrence to the purchase
or the financial assistance as the case

may be.

(3) For the purposes of paragraph (c) of
subsection (2) of this section, an authorisation given
by a company in general meeting shall be valid for the
period expiring on the date of the next annual general
meeting of the company and such period may be extended
by the company at such annual general meeting until the
date of the next annual general meeting of the company.

(4) Where a Registered Listed Company purchases
its shares or provides financial assistance for the
purchase of its shares pursuant to subsection (2) of

this section, then within 28 days after the date as
. from which the purchase or the financial assistance as
‘the case may be has effect the Registered Listed

Company shall lodge a memorandum, with a copy of the

declaration referred to in paragraph (d) annexed

- thereto, together with the prescribed fee with the
Registrar stating that the provisions of subsection (2)

of this section have been duly complied with.
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(5) Notwithstanding subsection (2), a Registered
Listed Company may purchase or otherwise acquire its
own shares for the purposes
of -

(a) eliminating fractional shares;

(b) paying dissenting shareholders.
entitled to payment for their shares
under the provisions of this Act or
regulations made under this Act; or -

(c) effecting, subject to this Act, the
retirement of its redeemable shares by
redemption or by purchase at a price -
not exceeding the redemption price. -

(6) For the purposes of this section, "purchase"
shall include exchange of shares for assets and
acquisition by any method, but shall not include
redemption.

(7) If a company acts in contravention of this
section, the company and any director of the company
who made a declaration pursuant to paragraph (d) of
subsection (2) without reasonable grounds for any
opinion expressed therein commits an offence and shall
be liable to a fine not exceeding $10,000. -

(8) Nothing in this section shall affect the
validity of any contract for the sale of shares in-a

Registered Listed Company or financial assistance made
in breach of the provisions of thissSection.

[~ Added At iaaolly; repealed
ond replaced Aet laal|3l” |
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126N cCancellation of re-acquired shares by a Registered
Listed Company - All shares of a Registered Listed Company
purchased by that Registered Listed Company in accordance
with the provisions of subsection (2)vg% section 126M of
this Act shall be cancelled and thereupon such shares shall
be restored to the status of authorised but unissued shares
and a statement of cancellation of such shares shall be
filed with the Registrar in accordance with this Act.

[kdded Kct 190ty ; amended Ack B1135}

1260  Power to_issue _shares at_a discount - (1)
Section L0 of this Act shall not apply to Registered Listed
Companies and instead, (subjecct as provided in this
section), it shall be lawful for a Registered Listed Company
- to issue at a discount shares in the Registered Listed

Company of a class already issued

Provided that:

(a) The issue of the shares at a discount are
authorised by resolution passed in general
meeting of the Registered Listed Company, and
are sanctioned by the Court;

(b) The resolution specifies the maximum rate of
discount at which the shares are to be issued;

(c) At the date of the issue not less than 1 year
has elapsed since the date on which the
Registered Listed Company was entitled to
commence business;

(d) The shares are issued within 1 month after the
date on which the issue is sanctioned by the

. Court or within such extended time as the Court
may allow.

(2) Where a Reyistered Listed Company has passed a
resolution authorising the issue of shares at a discount, it
may apply to the Court for an order sanctioning the issue,
and on any such application the Court, if, having regard to
all the circumstances of the case, it proper so to do, may
make an order sanctioning the issue on such terms and
conditions as it thinks fit.

(3) Every prospectus relatiny to the issue of the
shares of a Registered Listed Company must contain
particulars of the discount allowed on the issue of the

] shares or of so much of that discount as has not been

) written off at the date of the issue of the prospectus. If
default is made in complying with this subsection, the
company and every officer of the company who is in default

shall commit %? of;en e against this Act.
[Addied Act 1dq0/iE] . ' .
126P Reduction of share capital - (1) Section 54 of

this Act shall not apply to Registered Listed Companies and

- the provisions of this section shall apply.
(2) Subject to confirmation by the Court, a
v Registered Listed Company may, if so authorised by its

articles, by special resolution, reduce its share capital in
any way and, in particular, without limiting the generality
of the foregoing, may do all or any of the following:
* (a) extinguish or reduce the liability of any of the
shares in respect of share capital not paid up;
(b) cancel any paid up capital which is lost or
unrepresented by available assets;
(c) repay any paid up share capital which is in
excess of the needs of the Registered Listed
Company or which it is otherwise in.the
interests of the Registered Listed Company as a
whole to have paid off,
and may, so far as necessary, alter its memorandum by
reducing the amount of its share capital and of its shares
accordingly.

(3) Where the proposed reduction of share capital
involves limitation of liability in respect of unpaid share .-
capital or the payment to any shareholder of any paid up
share capital, and in any other case if the Court so directs

{a) every creditor of the Registered Listed Company
who, at the time fixed by the Court, is entitled
to any debt or claim which, if that date were
the commencement of the winding-up of the
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i : ist 1 id be admissible in
Registerud Listed Compriny wouid
prgor against the Regintered listed Compapy,
shall be entitled tu oubject te the reduction;
(L) the Court, unless satiusficd by statutory

declaration that there are no such creditors,

shall settle a list of c¢reditors so entitled to
object and for that purpose shell ascerta;n as
far as pussible without requiring an application
from any creditor the names of those creditors
and the nature and the amount of their debts or
claims, and may publish notices fixing a final
day on or before which creditors not entered on
the list may claim to be so entered;

(c) where a creditor entered on the list whose debt
is not discharged or whose claim has not been
determined does not consent to the reduction,
the Court may dispense with the consent of that
creditor on the Registercd Listed Company
securing payment of his debt or claim by
appropriating as the Court directs -

(i) if the Registered Listed Company admits
the full amount of the debt or claim or
although not admitting it is willing to
provide for it, the full amount of the
debt or claim; or

(ii) if Lhe Registered Listed  Company does not

. admit and is not willing to provide for
the full amount of the debt or claim or if
the amount is contingent or not
. ascertained, an amount fixed by the Court.

(4) Notwithstanding the provisions of subsection (3)

the Court may, having regard to the circumstances of the
case, direct that all or any of the provisions of that
subsection shall not apply as regards any class of
creditors.

(5) All applications to the Court under the provisions
of subsections (3) and (4) shall be lodged with the Court
and the Registered Listed Company making such application
shall bear the costs of any enquiry and advertisement
directed by the Court under the provisions of those
subsections.

(6) The Court, if satisfied with respect to every
creditor who under subsection (3) is entitled to object that
either his consent to the reduction has been obtained or his
debt or claim has been discharged or has determined or has
been secured, may make an order confirming the reduction on
such terms and conditions as it thinks fit and may by order
require the Registered Listed Company to publish as the
Court directs the reasons for reduction or such other
information as the Court thinks expedient, and, if the Court
thinks fit, the causes which led to the reduction.

{(7) An order made under subsection (6) shall show the
amount of the share capital of the Reyistered Listed Company
as altered by the order, the number of shares into which it
is to be divided and the amount of each share and the
amount, if any, at the date of the order deemed to be paid
up on each share.

(8) A copy of the order made by the Court confirming a
resolution for reducing share capital shall be lodged by the
Registered Listed Gompany with the Registrar together with
the prescribed fee and on the filing of the copy of the
order the reduction of share capital confirmed by that order
shall take effect.

(9) A certificate of the Registrar shall be conclusive
evidence that all the requirements of this Act with respect
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Lo reduction of share capital have been complied with and
that the share capital of a keyistered Listed Company is as
stated in that orvder.

(10) oOn the fxlxng of the copy of an order the
particulars shown in the ordec pursuant to subsection (7)
shall be deemed to be substituted for the correspondlng
particulars in the memorandum and such substitution and any
addition ordered by the Court to be made in the name of the
Registered Listed Company shall, in the case of any ‘addition
to the same, for such period as is specified in the order of
the Court, be deemed to be an alteration of the memorandum
for the purposes of this Act.

(11) A member, past or present, shall not be liable in
respect of any share, to any call or contribution exceeding
in amount the difference between the amount of the share as
fixed by the order and the amount paid, or the reduced
amount which is to be deemed to have been paid, on the
share, as the case may be. Where any creditor entitled to
object to the reduction is not entered on the list of
creditors, by reason of his ignorance of the proceedings for
reduction or of their nature and effect upon his clalm, and
after the reduction the Reg;stered Listed Company is unable"
to pay the amount of his debt or clailmwithin 1 year after
the debt or claim becomes due and payable or 1 year after
the date of reduction whichever is the later then -

(a) every person who was a member of that Registered

Listed Company at the date of the registration
of the order for reduction shall be liable to
contribute for the payment.of that debt or claim
an amount not exceeding the amount which he
would have been liable to contribute if the
. Registered Listed Company had commenced to be
wound up on the day before the date of the
registration of the order for reduction; and

(b) if that Registered Listed Company is wound up by

the Court on an application by any such
creditor, then upon proof of his ignorance of
the proceedings for reduction or of their nature
and effect upon his claim, the Court may settle
a list of persons so liable to contribute, and
make and enforce calls and orders on the
contributories in a winding-up,

but nothing in this subsection shall affect the rlghts of

the contributories among themselves.

(12) Any officer of any Registered Listed Company whp -

(a) wilfully conceals the namé of any creditor
entitled to object to the reduction;

(b) wilfully misrepresents the nature of the amount
of the debt or claim of any creditor; or
(c) is party to any such concealment or

misrepresentation,
shall be guilty of an offence against this Act and shall be
Efrsonallylilable for the amount of such debt or claim.
¢t [dore

126Q Rights of holders of classes of shares - (1)
Section 55 of this Act shall not apply to Registered Listed
Companies and the provisions of this section shall apply.

. (2) If the share capital of a Registered Listed
Company is divided into different classes of shares and
provision is made by its articles for authorising the
variation or abrogation of the rights attached to any
class of shares and provision is made by its articles for
authorising the variation or abrogation of the rights
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126S Meetings - The approval of the me@bers of any
Registered Listed Company shall not be.requxred to locate

any annual general meeting or extraordinary general meeting

of the company in any country in which the company is listed
on an Approved Stock Exchange.

ection (6) of section 92 of this Act

b 7 :
(2) Subs 1y to Registered Listed Companies.

shall not app

g CAdded Act 1290/ ; amended Aot 19a1]30]
1265A- Tngechonand closirgof reuster

- (1) Section 107 of this Act shall not apply
to Registered Listed Companies and the provisions of
this section shall apply.

(2) A Registered Listed Company may, on giving not
less than 21 days notice by advertisement in such
manner as the articles provide or in default of such
provision, such manner as the Registrar may approve,
close the register of members or any class of members
for any time or times, but so that no part of the
register shall be closed for more than 30 days in the

aggregate in any year. )

(3) The register shall be open to the inspection of
any member. Any-inspection by a member shall be

without charge.

(4) Any person may request the Registered Listed

Company to furnish him with a copy of the
" register, or any part thereof, on payment in

advance of $5 or such lesser sum as the
company requires for every 200 words or part
thereof required to be copied and the company
shall cause any copy so requested by any
person to be sent to that person within a
period of 30 days or within such further
period as the Registrar considers reasonable
in the circumstances, commencing on the day
next after the day on which the request is

received by the company.

(5) If any copy so requested of a Registered Listed
Company is not sent within the period specified in
subsection (4), the company and every officer of the
corpany who is in default shall be gquilty of an offence

against this Act.

CAdded Act 19411313

y D is i ditors and memb -
- 1267 Power to compromise with cre m.gg
(1) Section 127 of this Act shall not apPIy to BeglsLeiid
) Listed Companies and the provisions of this section sha
ly. .
’ PRty (2) In this section, except 1nsofarias the context or
ubject matter otherwise indicates or requires -
s varrangement" includes a reorganlz§t1on of the
share capital of a Registered L1§ted Company by
the consolidation of shares og different classes
or by the division of shares into shares of

different classes or by both those methods:
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"company" means any Registered Listed Company

liable to be wound up under this Act.

(3) wWhere a compromise or arrangement is Proposed
between a Registered Lisled Company and its creditors or
any class of them or between the company anq 1t§ membgrs
or any class of them, the Court, on an application being
lodged by the company or by any creditor or member of the

. company or, in the case of a company being wound up, by

the liquidator, may order a meeting of the creditors or a

class of creditors or of members of the company or a

class of members to be summoned in such manner as the .
Court may direct.

(4) If a majority in number representing three-
fourths in value of the creditors or class of creditors
or members or class of members present and voting either
in person or by proxy at the meeting agrees to any
compromise or arrangement, the compromise or arrangement
if approved by order of the Court or, in the case of
companies being wound up compulsorily, by the Court,
shall be binding on all the creditors or class of
creditors or on all the members or class of members, as
the case may be, and also on the company or, in the case
of a company in the course of being wound up, on the
liguidator and contributories of the company.

(5) The Court may grant its approval to a
compromise or arrangement subject to such alterations or
conditions as is thought fit.

(6) An order under subsection (4) shall have no
effect until an office copy of the order is lodged with
the Registrar and the prescribed fee paid and, upon being
S0 lodged, the order shall take effect on and from the"
date of filing of the same or such earlier date as the
Court may determine and as may be specified in the order.

{(7) A copy of any order made under subsection (4)
shall be annexed to every copy of the memorandum and
articles of the company issued after the order has been
made.

(8) Where any such compromise or arrangement in
respect of a Registered Listed Company for the purposes
of or in connection with a scheme for the reconstruction
of any company or companies or the amalgamation of any 2
or more companies has been proposed, the directors of the
company -

(a) if a meeting of the members of the company
by resolution so directs, shall instruct
such experts or a trustee company or both
.as are named in the resolution to report
on the proposal and forxrward their report
or reports to the directors as soon as may

be; and -
(b) shall make such report or reports
available at the registered office of the .

company in the Cook Islands for inspection
by the shareholders and creditors of the
company at least 14 days before the date
of any meeting ordered by the Court to be -
summoned as provided in subsection (3).
(9) A Reyistered Listed Company which defaults in
complying with subsection (7) or (8) and every officer of
a Registered Listed Company who is in default shall be
guilty of an offence against this Act.
(10) Where no order has been made or resolution
passed for the winding up of a Reyistered Listed Company
and any such compromise or arrangement as is referred to
in subsection (3) of this section has been proposed
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between U Registered Li: tod Company and its creditor:,
or any class of such creditors, the Court on such
application ludged Ly the Registered Listed Company ov by
any member or creditor of the Reyistered Listed Company,
may restrain further proceedings in any action or
proceeding against the Regitnlered Listed Company except
by leave of the Court and subjecl to such terms as Lhe
" Court imposes. .
CAclded Act (aqolu]
120U Information as to compromisc with creditors and
- members - (1) Section 128 of this Act shall not apply to
- Registered Listed Companics and the provisions of this
section shall apply.
(2) Where a meeting is summoned in respect of a
Registered Listed Company under section 126T -

(a) with every notice summoning the meeting
which is sent to a creditor or member,
there shall be sent also a statement
explaining the effect of the compromise or
arrangement and in particular stating the
material interests of the directors,
whether as directors or as members or as
creditors of the company or otherwise, and
the effect thercon of the compromise or
arrangement in so far as it is different
from the effect on the like interests of
other persons; and

(L) in every notice summoning the meeting
which is given by advertisement, there
shall be included either such statement or
a notification of the place at which and
the manncr in which creditors or members
entitled to attend the meeting may obtain.
copies of such statement.

(3) Where the compromise or arrangement affects
the rights of debenture holders, the statement shall give
the like explanation with respect to a trustee company
when the trustee company is acting as trustee for the
debenture holders as, under subsection (2), a statement
is required to give with respect to the directors.

(4) Where a notice given by a Registered Listed
Company by advertisement includes a notification that
copies of such statement can be obtained, every creditor
or member entitled to attend the meeting shall on making
application in the manner indicated by the notice be
furnished by the company free of charge with a copy of
the statement.

(5) Each director of a Registered Listed Company
: and the trustee company on bechalf of the debenture
. holders shall give notice to the company of such matters
relating to himself and itself as may be necessary for
the purposes of this section.

(6) Where default is made by a Registered Listed
Company in complying with any requirements of this
section, the Registered Listed Company and every officer
of the Registered Listed Company who is in default shall
Le guilty of an offence against this Act. :

(7) For the purpose of subsection (6), a
liquidator of a Registered Listed Company and the trustee
company acting on behalf of debenture holders shall be
deemed to be officers of the Registered Listed Company.

(8) MNotwithstanding the provisions of subsection
(6), a person shall not be liable under that subsection
if he shows that the default was due to the refusal of
any director or trustee company to supply the necessary
particulars as to his or its interests.

FAdded Act 19901147
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126V 11911;-.,10;35_(_91-_mcnitgtj.n)gﬂw@_a\nq
omalgamation of Reyistered Listed Companies =, (1)
fiection 129 of this AcL shall not apply to Registered
Listed Companies and Lhe provisions of this section shall
apply.
v (2) ln this section, except in sv far as the
conLext or subject matter olherwise indicates or
requires, "property" includes property rights and powvers
of every description.

(3) wWhere an application is made to the C?urt
under section 126T for the approval of a compromise or
arrangement and it is shown to the Court that the
compromise or arrangement has been proposed for the
purposes of or in connection with a scheme for the
reconstruction of any Registered Listed Company, or the
amalgamation of any Registered Listed company with any
one or more companies (whether a Registered Listed:
Company or not) and that under the scheme the whole or
any part of the undertaking or the property of any such
company concerned in the scheine, in this section referred
to as the "transferor company", is to be transferred to
any other company, in this section referred to as the
"rransferee company"”, the Court may either by order
approving the compromise or arrangement or by any
subsequent order provide for all or any of the following
matters: .

(a) the transfer to the transferee company of the
whole or any part of the undertaking and of
the property or liabilities of the transferor
company;

(b) the allotting or appropriation by the
transferee company of any shares, debentures,
policies or other like interests in that
company which under the compromise or
arrangement are to be allotted or
appropriated by that company to or for any
person;

(c) the continuation by or against the transferee
company of any legal proceedings pending by
or against the transferor company;

(qa) the dissolution, without winding -up, of the
transferor company;

(e) the provision to be made for any persons,
who, within such time and in such manner as
the Court directs, dissent from the
compromise or arrangement; and

(£) such incidental, consequential and
supplemental matters as are necessary to
secure that the reconstruction or .
amalgamation shall be fully and effectively
carried out. :

(4) Where an order made under this section provides
for the transfer of property or liabilities then by
virtue of the order that property shall be transferred to
and vest in, and those liabilities shall be transferred
to and become liabilities of, the transferece company,
free in the case of any particular property if the order
so directs from any charge- which is by virtue of the
compromise or arrangement to cease to have effe9t.

(5) Where an order is made under this section, a
Registered Listed Company in relation to which the order
is made shall lodge an q@ffice copy thereof with the Court
and pay the prescribed fee within 14 days after the
making of the order and every Reyistered Listed Company
which makes default in complyiny with this subsection gnd
every officer of the Registered Listed COWPO"Y'WbO is 1n
default shall by yuilty of an olfence against this Act.

CAdded Adt laqoty
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126W llolders of 90 per cent of shares pay acguire
remainder - (1) The holder or holders of not lgss than
90 per cent of the shares or any class of shares 1in a
Registered Listed Company (hereinafter in this section
referred to as the "purchasers") may give notice to the
remaining sharehovlders or class of shareholders of the
intention to acquire their shares on the terms (including
the terms as to price, timing and settlement) set out in
the notice. When such a notice is given the plrchasers
shall be antitled and bound to acquire the shares of the
remaining Shareholders on the terms set out in the notice
unless a remaining shareholder applies to the Court for-
an appraisal under subsection (2):

Provided that the foregoing provisions ef this
subsection shall not apply unless the purchasers offer
the same terms to all holders of the shares whose
acquisition is involved.

(2) Any shareholder to whom a notice has been
given under subsection (1) way within 1 month of
receiving the notice apply to the Court to appraise the
value of the shares to be purrhased from him and the
purchasers shall be entitled to acquire the shares at the
price so fixed by the Court:

Provided that the value appraised by the Court shall
not be less than the value stipulated in the notice
referred to in subsection (1) of this section.

{3) Within 1 month of the Court appraising the
value of any shares under subsection (2) the purchasers
shall be entitled either: .

(a) to acquire all the shares involved at the
price fixed by the Court; 'or:

(b) cancel the notice given under subsection
(1).

(4) Where the Court has appraised any shares under
subsection (2) and the purchasers have prior to the
appraisal acquired any shares by virtue of a notice under
subsection (1) then within 1 month of the Court
appraising the value of the shares if the price of the
shares they have paid to any shareholder is less than
that appraised by the Court they shall either:

(a) pay to such shareholder the difference in
the price they have paid to him and the
price appraised by the Court; or

(b) cancel  the notice given under subsection
(1) return to the shareholder any shares
they have acquired and the shareholder
shall repay the purchasers the purchase
price.

(5) No appeal shall lie from an’ appraisal by the
Court under this section.

(6) The costs of any application to the Court
under this section shall be at the discretion of the
Court.

(7) 1In this section:

“price” shall include not only monectary price

but also the monetary value of any shares,

securities or other assets offered by the
purc@asers in exchange for the shares to be
acquired.

CAdded Act 1©9o( L]
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e WA. Sales other #hanat proper value,

(1) Section 191 of this Act shall not apply
to Registered Listed Companies and the provisions of
this section shall apply. .

. (2) Where any property, business or undertaking has
been acquired by a Registered Listed Company for a cash
consideration within a period of 2 years before the
commencement of the winding-up of the company -

(a) from a person who was at the time of
the acquisition a director of the
company; or

(b) from a company of which, at the time
of the acquisition, a person was a
director who was also a director of
the first mentioned company,

- the liquidator may recover from the person or the
company from which the property, business or
undertaking was acquired any amount by which the cash
consideration for the acquisition exceeded the value of
the property, business or undertaking at the time of

its acquisition.

(3) Where any property, business or undertaking has
been sold by a Registered Listed Company for a cash
consideration within a period of 2 years before the
commencement of the winding-up of the company -~

(a) to a person who was at the time of the sale
a director of the company; or

(b) to a company of which at the time of the

sale a person was a director who was also a

director of the company first mentioned,
the liquidator may recover from the person or company
to which the property, business or undertaking was sold
any amount by which the value of the property, business
or undertaking at the time of the sale exceeded the
cash consideration. ’

(4) For the purposes of this section the value of
the property, business or undertaking includes the
value of any goodwill or profits which might have been
made from the business or undertaking or similar

conslideration.

(5) In this section, "cash consideration" means any
consideration payable otherwise than by the issue of

shares.

Cadded Act 1qairzi]
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54A, 54 B and 34C

126X Capital maintenance - (1) Section(33? of this
Act shall not apply to Registered Listed Companies.
(2) A Registered Listed Company may make payment
of dividends to sharcholders out of its profits,
including for the avoidance of doubt any capital surplus.

CAdded Ack 19ao/t 5 amended Act a4t 313

[6XA- Decrecy

Subsections (3), (4), (5). 6), (7) aqd (B)dof
section 227 of this Act shall not apply to Registere

Listed Companies.

CAdded Act [asui3i]
roXxBs. Psger protechor

Section 228B of this Act shall not apply to
Registered Listed Companies.

CAclded Act 1991(30
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. jgating the affairs of ;he company and that
Z:elzeigzzstogwhoﬁgthe requirement is made 1s an officer,
agent or employee, as the case may be, of the company or
person whom. he considers may be 1n possesslon of any
information concerning its affairs shall be conclusive
evidence of those facts. . . .

(8) If an inspector appointed under this section
to investigate the affairs of a Registered Listed Company
thinks it necessary for the purposes of his investigation
to investigate also the affairs of any other company that
is or has at any relevant time been -

(a) a subsidiary or a holding company of the
Registered Listed Company:

(b) a subsidiary of its holding company;

(c) a holding company of its subsidiary, or

(d) substantially under the control of the
same person as the Registered Listed -
Company '

he shall have power so to do, and shall report on the
affairs of the other company so far as-he thinks the
results of his investigation thereof are relevant to the
investigation of the affairs of the Registered Listed
Company.

(9) In this section, any reference to officers or
to agents shall include past, as well as present,
officers or agents, as the case may be, and for the
purposes of this section the expression "agents", in
relation to a company shall include the bankers and
solicitors of the company and any person employed by the
company as auditor, whether any such person is or is not
an officer of the company. A copy of any report of an
inspector appointed under this section, signed by the
inspector and counter-signed by the Registrar, shall be
admissible in any legal proceedings ‘as evidence of the
opinion of the inspector in relation to any matter
contained in the report.

(10) Nothing in this section shall require
disclosure to an inspector -

(a) by a solicitor of any privileged
communication made to him in that
capacity, except as respects the name and
address of his client; or- .

(b) by a Registered Listed Company's bankers
as such of any information as to the
affairs of any of their customers other
than the Registered Listed Company.

(11) Any person who fails’t®d obey an order of the
Court made under subsection (5) requiring the production
of any books or documents shall be guilty of contempt of
Court and may be punished accordingly.

(12) On the conclusion of the investigation the
inspector shall report his opinion to the Registrar, and
a copy of the report shall be forwarded by the Registrar
to the Registered Listed Company and to the head
functionary of any Stock Exchange on which the Registered
Listed Company is listed and a further copy may in his
discretion, at the rcquest of the applicants for the
investigation, be delivered to them. On receipt of the
report the Registered Listed Company may at its
discretion publish the report generally or the findings
of the inspector thereunder.
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reduction accordingly of the Registered Listed Company's
capital, or directing the Registered Lis?ed Company to
institute, prosecute, defend, or discontinue Court
proceedings, or authorising a member or members of the
Registered Listed Company to institute, prosecute,
defend, or discontinue Court proceedings in the name of
and on behalf of the Registered Listed Company, or
otherwise.

(3) Where the conduct complained of ceases after
an application has been made to the Court but before the
Court has made an order under this section the Court may,
notwithstanding that the matters complained of have been
brought to an end, make any such order that the Court may
have made if the conduct complained of had not ceased.

- (4) Where an order under this section makes an
alteration in or addition to any Registered Listed
Company's memorandum or articles, then, notwithstanding
anything in any other provision but subject to the
provisions of the order, the Registered Listed Company
concerned shall not have power without the leave of the
Court to make further alteration in or addition to the
memorandum or articles as so altered or added to
accordingly.

(5) A sealed copy of any order under this section
altering or adding to, or giving leave to alter or add
to, a Registered Listed Company's memorandum or articles
shall, within 30 days after the making thereof, be
delivered by the Registered Listed Company to the
Registrar for registration; and if a Registered Listed
Company makes default in complying with this subsection,
the Registered Listed Company and every officer of the
Registered Listed Company who is in default shall be
liable to a default fine.

(6) In this section the term "member" includes the
legal personal representatives of a deceased member, and
every person to whom shares of a member have been

: Exéggeag ‘oagapti.ﬁﬁof law.

126BB Preservation of the books and assets of a

Registered Listed Compan - (1) The Registrar in any
case where he has made an order under subsection (1) of
section 126Y or where he has made an application under
subsection (1) of section 126AA may apply to the Court ex
parte for an order that the assets, books and papers of
the Registered Listed Company be preserved and not moved.

(2) If on any such application the Court is
satisfied that there is a likelihood that the assets of
the Company will be transferred or that the books and
papers of the Registered Listed Company may be destroyed
or removed it shall make an order that the assets of the
Registered Listed Company shall not be transferred to any
other person, removed from the Cook Islands or otherwise
dealt with and that the books or papers of the Registered
Listed Company shall not be destroyed or moved until a
further order is made by the Court.

. (3) Where a Registered Listed Company is served
with an order under subsection (1) the Registered Listed
Company may apply to the Court for the order to be
discharged and the court may:

(a) confirm the order;
(b) vary the order in such manner as it
considers just; or

Syl .
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International Companies

(c) discharge the order:
and in any case make such orders as it thinks desirable
for the preservation of the assets of the Registered
Listed Company and the custody, inspection and copying of
the books and papers of the Registered Listed Company.
(4) The Registered Listed Company and any officer

of the Registered Listed Company who acts in
contravention of an order of the Court made under
subsections (2) or (3) shall be guilty of contempt of
Court.
[Acloled Act Iq90/4]

126CC - True and_fair accounts - (1) Every balance
sheet of a Registered Listed Company shall give a true
and fair view of the state of affairs of the company as
at the end of its financial year, and every profit and
loss account of a Registered Listed Company shall give a
true and fair view of the profit and loss account of the
company for the financial year.

(2) Subsection (1) of this section shall not apply

to. a Registered Listed Company's profit and loss account
if -

(a) the company has subsidiaries; and

(b) the profit and _loss account is framed as a
consolidated profit and loss account
dealing with all or any of the company's

subsidiaries as well as the company and
shows how much of the consolidated profit
or loss for the financial year is dealt
with in the accounts of the company.

(3) Any person being a director of a Registered
Listed Company who fails to take all reasonable steps to
secure compliance as respects any accounts laid before
the company in general meeting with the provisions of
this section commits an offence and shall, in respect of
each offence, be liable on conviction to imprisonment for
6 months and to a fine of $10,000:

Provided that - .

(a) in any proceedings against a person in
respect of an offence under this section,
it shall be a defence to prove that he had

_ reasonable ground to believe and did
believe that a competent and reliable
person was charged with the duty of seeing
that the said provisions were complied
with and was in a position to discharge
that duty; and

(b) a person shall not be sentenced to
imprisonment for any such offence unless,
in the opinion of the Court dealing with

y the case, the offence was committed
wilfully.
(4) For the purposes of this section, except where
the context otherwise requires - .

(a) any reference to a balance sheet or profit
and loss account shall include any notes
thereon or document annexed thereto; and

(b) any reference to a profit and loss account
shall be taken, in the case of a company
not trading for profit, as referring to
its income and expenditure account and
references to profit or to loss and, if
the company has subsidiaries, references

45
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‘to a consolidated profit and loss account
shall be construed accordingly.

[Added Act |970 i4]
DIVISION 3 -~ DEREGISTRATION

126DD Application for deregistration - (1) Any
Registered Listed Company may apply to the Registrar to
cease to be registered pursuant to section 126E of this
Act if the following requirements are satisfied:

(a) all shareholders of the company have been
notified;

(b) a resolution approving the application has
been passed by shareholders of the company
who together hold in aggregate not less than
90 percent of the total votes of the members
present (either in person or by proxy) and
entitled to vote on that resolution and who
together hold in aggregate not less than 75
percent of the total votes of all members of
the company entitled to vote on such a
resolution;

(c) the company has not more than 45 days and not
less than 30 days prior to lodging the
application published a notice in an approved
newspaper in each of the jurisdictions in
which the company trades or conducts its
business stating the company's intention to
cease to be registered under section 126E of
this Act. )

(d) the Registrar is-satisfied that all
regulatory or other requirements in the
jurisdiction in which the Registered Listed
Company maintains previously or previously
maintained its primary listing have been
satisfied.

(2) The application to the Registrar shall be made’
in the prescribed form and shall be lodged with the
Registrar together with evidence to the satisfaction of
the Registrar of the requirements prescribed in
subsection,k (1) of this section and the prescribed fee.

TAcldedd Act [aaoldt o

126EE Registrar's duties - (1) On compliance with
the requirements for deregistration the Registrar shall
enter on the certificate of incorporation of the company or
the certificate of continuance as the case may be a Minute
that the company has ceased to be registered pursuant to
section 126E of this Act and shall sign the Minute and state
therein the date thereof.

(2) The completed Minute shall be conclusive evidence
that all the requirements of this Division of this Part of
this Act in respect of deregistration and of matters
precedent and incidental thereto have been complied with and
that the company has ceased to be a Registered Listed
Company.

[Added Act 19906\
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International Companies

company or by any member or creditor of the company may restrain
further proceedings in any aclion or proceeding against the company
excepl by leave of the Court in which the action or proceeding is
pending or of the Registrar and subject to such terms as the Court or
the Registrgr imposes.

128. information as to Compromise .
with Creditors and Members - (1) Where a meeting is summoned
in respect of an .riernational company under section 127 -

(a) with every notice summoning the meeting which is sent to a
creditor or member, there shall be sent also a statement
explaining the effect of the compromise or arrangement and
in particular stating the material interests of the directors,
whether as direcltors or as members or as creditors of the
company or otherwise, and the effect thereon of the
compromise or arrangement in so far as it is different from
the effect on the like interests of other persons; and

(b) in every notice summoning the meeting which is given by
advertisement, there shall be included either such statement
or a-notification of the place at which and the manner in
which creditors or members entitled to attend the meeting
may obtain copies of such statement.

(2) Where the compromise or arrangement affects the rights of
debenture holders the statement shall give the like explanation with
respect to a trustee company when the trustee company is acting as
trustee for the debenture holders.as, under subsection (1), a statement
is required to give with respect to the directors.

(3) Where a notice given by an international company by
advertisement includes a notification that copies of such statement can
be obtained, every creditor or member entitled to attend.the meeting
shall on making application in the manner indicated by the notice be
furnished by the company free of charge with a copy of the statement.

(4) Each director of an international company and the trustee
company on behalf of the debenture holders shall give notice to the
company of such matters relating to himself and itself as may be
necessary for the purposes of this section.

(5) Where default is made by an international company in
complying with any requirements of this section, the company and every
officer of the company who is in default shall be guilty of an offence
against this Act. :

(6) For the purpose of subsection (S) a liquidator of an
international company and the trustee company acting on behalf of
debenture holders shall be deemed to be officers of the company.

(7) Notwithstanding the provisions of subsection (5) a person
shall not be liable under that subsection if he shows that the default
was due to the refusal of any director or trustee company to supply the
necessary particulars as to his or its interests.

129. Provisions for Facilitating Reconstruction .

and Amalagamation of Companies - (1) In this section, except in
so far as the context or subject matter otherwise indicates or requires,
“property” includes property rights and powers of every description.

(2) Where an application is lodged with the Registrar or made to
the Court under this Part for the approval of a compromise or
arrangement and it is shown to the Registrar or the Court that the
compromise or arrangement has been proposed for the purposes of or in
connection with a scheme for the reconstruction of any international
company or companies or the amalgamation of any 2 or more companies
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and that under the scheme the whole or any part of the undertaking or
the property of any company concerned in the scheme, in this section
referred to as the “transferor company”, is to be transferred to
another company, in this section referred to as the “transferee
company®, the Registrar or the Court may either by order approving
the compromise or arrangement or by any subsequent order provide for
all or any of the following matters:-

(a) the transfer to the transferee company of the whole or any
: part of the undertiking and of the property or liabilities of
the transferor company;

(b) the allotting or appropriation by the transferee company of
any shares, debentures, policies or other like interests in
that company which under the compromise or arrangement
are to be allotted or appropriated by that company to or for
any person;

(c) the continuation by or against the transferee company of any

legal proceedings pending by or against the transferor
company;

(d) the dissolution, without winding-up, of the transferor
company;

(e) the provision to be made for any persons who, within such
" time and in such manner as the Registrar or the Court
directs, dissent from the compromise or arrangement; and

(f) such incidental, consequential and supplemental matters as
are necessary to “‘secure that the reconstruction or
amalgamation shall be fully and effectively carried out.

(3) Where an order made under this section provides for the
transfer of property or liabilities, then by virtue of the order that
property shail be transferred to and wvest in, and those liabilities shall
be transferred to and become fiabilities of the transferee company, free
in the case of any particular property if the order so directs, from any

.charge which is by virtue of the compromise or arrangement to cease to
have effect.

(4) Where an order is made under this section, an international
company in relation to which the order is made shall lodge an office
copy thereof with the Registrar and pay the prescribed fee within 14
days after the making of the order and every company which makes
default . in complying with this subsection and every officer of the
company who is in default shall be guilty of an offence against this
Act.

Sechons (20A-D —
. D\dded Act 19901; repealed Aok (aaif3]7]
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130. Takeover Offers - Regulations may be made by the Queen's
Representative for regulating takeover offers.

130A ‘' power to uire shares of share ders
dissenting from scheme or contract approved by majority
- (1) Where an offer involving the transfer of shares
or any class of shares in an international company (in
this section referred to as "the transferor company") to
another person (in this section referred to as the
“acquirer") has within 4 months after the making of the
offer been%gpﬁrcved-by the holders of not less than 90%
in value of the shares whose transfer is involved (other
than shares already held at the date of the offer by, or
by a nominee for, the acquirer) the acquirer may, at any
time within 2 months after the expiration of the said 4
months, give notice to any dissenting shareholder that
the acquirer desires to acquire the dissenting
shareholder's shares. ’ ’

(2) When such a notice is given the acquirer
shall, unless on an application made by a dissenting
shareholder within 1 month from the date on which the
notice was given the Court thinks fit to order otherwise,
be entitled and bound to acquire all the shares of the
dissenting shareholders on the terms on which under the
offer, the shares of the approving shareholders are (or
were) to be transferred to the acquirer.

(3) Where, in pursuance of any such offer, shares
in an international company are transferred to an
acquirer and those shares together with any other shares
in the international company held by or for the acquirer
at the date of the transfer comprise or include 90
percent in value of the shares in the international
company or of any class of those shares, then:

{a) the acquirer shall within 1 month from the
date of transfer, give notice of that fact
to the holders of the remaining shares of
that class who have not assented to the
scheme; and

(b) any such holder may within-3 months from.
the giving of the notice to him, hinself .
give notice requiring the acquirer to
acquire the shares in question,

and where a shareholder gives notice under paragraph (b)
of this subsection with respect to any shares the
acquirer shall be entitled and bound to acquire those
shares on the terms on which under the scheme the shares
of the approving shareholders were transferred to the
acquirer, or on such other terms as may be agreed or as
the Court on the application of either the acquirer or
the shareholder thinks fit to order.

(4) Where a notice has been given by the acquirer
under subsection (1) of this section and the Court has
not, on an application made by a dissenting shareholder,
ordered to the contrary the acquirer shall, on the
expiration of 1 month from the date on which the notice
has been given, or, if an application to the Court by a
dissenting shareholder is then pending, after that
application has been disposed of, transmit a copy of the
notice to the transferor company together with an
instrument of transfer executed on behalf of the
shareholder by any person appointed by the acquirer and
on its own behalf by the acquirer, and pay or transfer to
the transferor company the amount or other consideration
representing the price payable by the acquirer for the
shares which by virtue of this section the acquirer is
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entitled to acquire, and the transferor company shall
thereupon register the acquirer as the holder of those
shares.

(5) Any sums received by the transferor company
under this section shall be paid into a separate bank
account, and any such sums and any other consideration so
received shall be held by that company on trust for the
several persons entitled to the shares in respect of
which the said sums or other consideration were
respectively received.

(6) In this section, except insofar as the context
or subject matter otherwise indicates or requires:

"dissenting shareholder" includes a shareholder who

has not assented to the scheme or contract and
any shareholder who has failed or refused to
transfer his shares to the acquirer in
accordance with the scheme or contract;

"nominee” includes any person acting jointly or in

concert with the acquirer (including any related
companies of the concert party who are or
habitually act in concert with the acquirer).

[ Added Act l‘qu'l_gamended AcCt |aailz1]

PART VIl
RECEIVERS AND MANAGERS

:1.31. anlification for Appointment as Receiver - (1) In this Part
receiver" includes a receiver of the property of an international
company or any part thereof or of the property of a foreign company
registered in the Cook Islands and a manager appointed by or on behalf
of a secured creditor or by the Cdurt.




International Companies,

(2) Unless regulations made under this Act otherwise provide,
an international company shall not be appointed a receiver unless it js
an official liquidator.

132. Directions and Liability - (1) A receiver appoinled under the
powers contained in any instrument may lodge an application with the

Registrar for directions in relation to any matter arising in connection -

with the performance of his functions.

(2) A receiver shall be personally liable in any contract entered
into by him in the performance of his functions except in so far as the
contract otherwise provides and shall be entitled in respect of that
liability to indemnity out of the assets; but nothing in this subsection
shall be taken as limiting any right to indemnity which he would have
apart from this subsection, or as limiting his liability on contracts
entered into without authority or as conferring any right to indemnity
in respect of that liability.

133. Notification of Appointment of Receiver - (&D) If any person
obtains an order for the appointment of a receiver, or appoints such a
receiver under any powers contained in any instrument he shall, .within
14 days after he has obtained the order or made the appointment, lodge
notice of the fact with the Registrar.

2) wWhere any person appointed receiver under the powers
contained in any instrument ceases to act as such he shall within 21
days thereafter lodge with the Registrar notice to that effect.

(3) Every person who makes default in complying with the
requirements of this section shall be guilty of an offence against this
Act.

134. Statement that Receiver Appointed - (1) Where a receiver has
been appointed in respect of an international company, every invoice,
order for goods or business letter issued by or on behalf of the
company by the receiver or liquidator of the company, being a
document on or in which the name of the company appears, shall
contain a statement immediately following the name of the company that
a receiver has been appointed.

(2) If default is made by an international company in. complying
with this section, the company and every officer and every liquidator of
the company or receiver who knowingly and wilfully authorises or
permits the default shall be guilty of an offence against this Act.

135. Provisions as to Information
where Receiver Appointed - (1) Where a receiver is appointed
in respect of an international company = .

(a) he shall forthwith send notice to the company of his
appointment;

(b) there shall within 14 days after receipt of the notice, or
such longer period as may be allowed by the Registrar or by
the receiver, be made out and submitted to the receiver in
accordance with the provisions of section 136 a statement in
the prescribed form as to the affairs of the company; and

(¢) he shall within 1 month after receipt of the statement -

(i) lodge with the Registrar a copy of the statement and
of any comments he sees fit to make;

(ii) send to the compény a copy of any such comments as
aforesaid or, if he does not see fit to make any
comment, a notice to that effect; and
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(iii) where he is appointed by or on behalf of holders of
debentures of the company, send to the trustees, if
any, for those holders a copy of the statement and his
comments thereon.

(2) Subsection (1) shall not apply in relation to the appointment
of a receiver to act with an existing receiver or in the case of a
receiver dying or ceasing to act, except that, where that subsection
applies to a receiver who dies or ceased to act- before that subsection
has been fully complied with, the references in paragraph (b) and (c)
thereaf to the receiver shall include references to his successor.

136. Special Provisions as to

Statements made to Receiver -~ (1) The statement as to the
affairs of an international company required by section 135 to be
submitted to the receiver shall show as at .the date of the receiver's
appointment the particulars of the company's assets, debts and
liabilities, the names and addresses. of its creditors, thé securities held
by them respectively and the date when the securities were respectively
given and such further or other information as may be prescribed.

(2) The statement as to the affairs of an international company
shall be submitted by, and be verified by statutory declaration of, one
or more persons who were at the date of the receiver's appointment the
directors of the company or by such of the persons hereafter in this
section mentioned as the receiver may require to submit and verify the
statement, that is to say -

(a) persons who are or have been officers;

(b) persons who have taken part in the formation of the
company "at any time within 1 year before the date of the
receiver's appointment;

(c) persons who are in the employment of the company or who
have been in the employment of -the company within that
year, and in the opinion of the receiver are capable of
giving the information required;

(d) persons who are or have been within that year officers of or
in the employment of a company which is, or within that
year was, an officer of the company to which the statement
relates.

(3) Any person making a statement and statutory declaration
shall be allowed and shall be paid by the receiver, or his successor,
out of his receipts such costs and expenses incurred in and about the
preparation and making of the statement and statutory declaration as
the receiver, or his successor, may consider reasonable subject to an
appeal to the Registrar.

(4) If any person makes default in complying with the
requirements of this section, shall be guilty of an offence against this
Act.

137. Lodging of Accounts of Receivers - (1) Every receiver shall -

(a) within 1 month after the expiration of the period of 6 months
from the date of his appointment and of every subsequent
period of 6 months and within 1 month after he ceases to act
as receiver lodge with the Registrar a detaited account in
the prescribed form showing - '

(i) his receipts and his payments during each period of 6
months, or where he ceases to act as receiver during
the period from the end of the period to which the last
preceding account related or from the date of his
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appointment, as the case may be, up to the date of his
sO ceasing;

(ii) the aggregate amount of both receipts and payments
: during all preceding periods since his appointment;
and )

(iii) where he has been appointed pursuant to the powers
contained in any instrument, the amount owing under
that instrument at the time of his appointment in the
case of the first account, and at the expiration of
every 6 months after his appointment, and where he
has ceased to act as receiver at the date of his so
ceasing, and his estimate of the total wvalue of all
assets of the company which are subject to that
instrument; and

(b) before lodging such account verify by statutory declaration
accounts and statement referred to therein.

(2) The Registrar may of his own motion or on the application of
an international company or a creditor cause the accounts to be audited
by a registered company auditor appointed by the Registrar and for the
purposes of the audit the receiver shall furnish the auditor with such
vouchers and information as he requires and the auditor may at any
time require the production of and inspect any books kept by the
receiver and any document or other record relating thereto.

(3) The Registrar may make an order for the payment of the
costs of an audit ordered by him and, where he causes the accounts to
be audited upon the request of the company or 3 creditor, he may
require the applicant to give security. for the payment of the cost of
the audit.

138.
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PART 11X
WINDING UP

DIVISION 1 - Preliminary

139. Modes of Winding-up - (1) Ap international company may be
wound up either,
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(a) compulsorily; or
(b) voluniarily.

(2)  Unless: inconsistent with the context or subject matter, the
provisions of this Act with respect to winding-up, apply to the
winding-up of a company in either of those modes.

140. The Government of the Cook Isiands - The oprovisions of this
Part relating to the remedies against the property of a company, the
priorities of debts and the effect of an arrangement with creditors shall
bind the Government of the Cook Islands in all its capacities.

147. Certificate as to Winding-up - 6D The Registrar upon
application fodged by any person in the prescribed form and upon
payment of the prescribed fee, shall' issue a certificate stating whether
et the date of the certificate =n inie-national company is being waund
up, or a petition has been presented for the winding-up of‘the company
and is pending.

(2) Notice of the issue and effect of such certificate may be
given by telearam, cable, telex or wireiess if the applicant for the
certificate so reguests and pays the cnst thereof.

(3) Neither the Government of the Cook Islands nor the
Registrar ncr any officer or servant of the Government. shall be lable
by reason of any error, mistake, inaccuracy or delay in or in the
giving of the certificate or notice by whatsoever cause or means

arising, unless such error, mistake, inaccuracy or delay was wilful and

fraudulent.

142. Effect of Winding-up -

(1) An international company shall from the
commencement of the winding up cease to carry on
business, except so far as, in the opinion of the
ligquigator -

(a) is required for the beneficial winding up of the
international company; or

(b) subject to section 143, is required for the
performance of any contract which the liquidator
may not disclaim pursuant to section 192,

but the corporate state and corporat? powers of the
company shall, notwithstanding anythlng_to the contrary
in the articles, continue unti) it is dissolved.

Snemal

(2) On the commencemeiil ui ihe windlng-up of an internatiznal
company all the powers of the directors shall cease except so far as the
liquidator of the company approves the continuance thereof.

(3) Any transfer of shares, not being a transfer made tc or with
the sanction of the liquidator, other than the transfer of a bearer
share, and any alteration in the status of the members made after the

Y f the winding- shall be void.
E%nmencemgt@t Fq\a?lsn‘qjup

143. Avoidance of Disposition of Property - . Any. disposition. of tge
property of an international company including things in action cma t:
after the commencement of the winding-up shall, unless 'the our
otherwise orders, be void.
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144. Costs of the Winding-up - (1) Al proper costs, charges and
expenses of and incidental to the winding-up of an international
company, including the remuneration of the liquidator, shall be payable
out of the assets of the company in priority to ail other claims of
whatsoever nature.

(2) The Court may, in the event of the assets being insufficient
to satisfy su'ch costs, charges and expenses make an order as to the
payment out of the assets of such costs, charges and expenses In such
order of priority as the Court thinks jd'st.

145. Custody and Vesting .
of Company's Property = Oon the commencement' of any
winding-up or when a provisional liquidator has been appointed, the

liquidator or provisional liquidator shall take into his custody or under
his control all the property and things in action to which the company
is or appears lo be entitled and, if there is no liquidator, all the
property of the company shall be in the custody of the Minister.

146. Delivery of Assets - The Court may require any contributory,
trustee, receiver, banker, agent or officer of an international company
to pay, deliver, convey, surrender or transfer to the liquidator or
provisional liquidator forthwith or within such time as the Court directs
any money, property, books and papers in his hands to which the
company is prima facie entitled.

147. Avoidance of Certain_Transactions - Any attachment,
sequestration, distress or execution put in force against the estate or
effects of an international company after the commencement of its
winding-up shall, unless the Court otherwise orders be void. ’

148. Pending Proceedings - After the commencement .of ‘the winding-up
no action or proceeding shall be proceeded with or commenced nor shall
any judgment be executed against an international company unless the
Court otherwise orders.

149. Power to Stay Winding-up - 1 At any time after the
commencement of a winding-up the Court may, on the application of any
person order that the winding-up be stayed. '

(2) The order staying or refusing to stay the winding-up shall
be made on such terms and conditions as the Court sees fit.

(3) A copy of every order under this section shall be lodged by
the liquidator with the Registrar forthwith.

150. Delegation to Liguidator

of Court's Powers - Unless rules of court otherwise provide, the
Court may order that the powers and duties imposed on the Court by
this Part in respect of - :

(a) the holding and conducting or meetings to ascertain the
wishes of creditors and contributories;

(b) the settling of lists of contributories, the rectifying of the
register of members where required, and the collecting and
applying of the assets;

¢(c) the paying, delivery, conveyani:e, surrender or transfer of
money, property, books or papers to the liquidator;

(d) the making of calls and the .adjusting of the rights of
contributories; and

(e) the fixing of a time within which debts and claims must be
proved,

may be exercised or performed by the liquidator as an officer of the
Court and subject to the control of the Court, but the liquidator shall
not without the special leave of the Court rectify the register of
members or make any call.
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151. Liability as Contributories of

Present and Past Members - (1) Upon an international company
being wound up, every present and past member shall be. !.lable to
contribute to the assets of the company to an amount sufficient for
payment of its debts and liabilities and the costs, charges fmd expenses
of the winding-up and for the adjustment of the rights of tr!o
contributories among themselves, +subject to the other provisions of this
section and to the following qualifications:- :

(a) a past member shall not be liable to contribute if he has
ceased to be a member for 1 year or more before the
commencement of the winding-up;

(b) a past member shall not be liable to contribute in respect of
any debt or . liability of the company contracted after he
ceased to be 3 member; '

(c) a past member shall not be liable to contribute unless the
existing members have failed to satisfy the contributions
required to be made by them in pursuant of this Act within
42 days from notice being given of' such contributions in the
manner prescribed;

(d) wupon a past member becoming liable to contribute pursuant
to this subsection, he shall be immediately liable to pay the
amount of such contribution to the liquidator of the company
and thereupon shall be entitled to receive from the liquidator
a certificate of the names of the existing members who have
failed to contribute within the time provided by paragraph
(c) and such certificate shall be conclusive evidence of the
right of such past member to recover from such existing
members jointly and severally the amount of the contribution
paid by him;

(e) no contribution shall be required from any member exceeding
the amount, if any, unpaid on the shares in respect of
which he is liable; and

(f) a sum due to any member in his character of a member by
way of dividends, profits or otherwise shall not be a debt of
the company payable ,to that member in the case of a
composition between himself and any other creditor not a
member, but any such sum may be taken into account for
the purpose of the final adjustment of the rights of the
contributories among themselves.

(2) Nothing in this section shall limit the liability of a director
apart from his liability as a member in so far as that liability is imposed
by this Act, the articles of the Company or otherwise.

(3) Notwithstanding anything contained in this Act, in the
articles of an international company or otherwise provided by law, no
resident director of the company shall be liable to contribute otherwise
than, as a contributory upon the winding-up of that company for any
cause .whatsoever other than wilful misconduct, wilful default or wilful
neglect.

(4) Notwithstanding anything in this Act or in the articles of an
international company contained or otherwise provided by law, a trustee
company shall not be liable to contribute to the assets of any company
of which it is a member or past member as trustee upon a winding-up
thereof otherwise than to the extent of the assets in its hand held,
after all its proper charges and costs are deducted, for the cestui que
trust; but such cestui que trust shall be liable and, if more than one,
jointly and severally liable to pay the balance of any call remaining
unpaid thereafter and the trustee company shall supply to the liquidator
upon request all the information available to it relating to the cestul
que trust.

152. Nature of Liability of Contributory - The liability of a
contributory shall create a debt of the nature of a specialty accruing
due from him at the time when his liability commenced but payable at
the time when calls are made for enforcing the liability.




International Companies

467

1S3. Contributories in Case of Death

or Bankruptcy of Member - (1) if a contributory dies, either
before or after he has been placed on the list of contributories, his
personal representatives shall be liable in due course of administration
to contribute to the assets of an international company in discharge of
his liability and shall be contributories accordingly, and if they make
default in paying any money ordered to be paid by them proceedings
may be taken for administering the estate of the deceased contributory
and for compelling payment thereout of the money due.

(2) If in the Cook Islands or elsewhere a contributory is
adjudged bankrupt or insolvent or assigns his estate for the benefit of
his creditors, either before or after he has been placed on the list of
contributories -

(a) his trustee shall represent him for all the purposes of the
winding-up and shall be a contributory accordingly; and

(b) there may be proved against his estate the estimated value
of his liability for future calls as well as those already made.

Laﬂdon 154. Distribution of Assets ~ Subject to the provisions of section 153L
%C‘" and subject to the provisions of this Act as to preferential payments,
lgb the property of an international company shall, on Its winding-up be

applied in satisfaction of its liabilities equally, and subject to that
application shall, unless the articles otherwise provide, be distributed
among the members according to their rights and interests 'in the
company,

CAwendaiAct (ags-3iz6]

155. Admission of Claims to Proof - (1) No claim shall be admitted to
proof in a winding-up unless -

(a) a judgment of a court outside the Cook Islands in respect
thereof could be registered in any Court of the.Cook lIslands
and thereupon enforced in the Cook Islands; or

(b) such claim would be enforceable by preceedings:-in a Court
of the Cook Islands.

(2) Where the identity or address of any member is not known to
him, the liquidator shall pay any money due to such member into the
unclaimed moneys fund established by the Cook islands for the purpose
and the provisions of section 172 relating to payment into the unclaimed
moneys fund shall apply mutatis mutandis to such moneys.

156. Proof and Ranking of Claims - (1) In the winding up of an
insolvent International company the same rules shall prevail and be
observed with regard to the respective rights of secured and unsecured

- creditors and to debts provable and to the valuation of annutties and
future and contingent 1iabilities as are in force or provided for in
- respect of the winding up of a domestic company and all persons who in
any such case would be entitled to prove for and receive dividends out
- of the assets of the international company may come in under the
winding up and make such claims against the company as they
- respectively are entitled to by virtue of this section.

(2) Regulations may be made by the Queens Representative to
provide for the proof of claims in a winding up of an international
company but in the absence of such regulations the procedure to be
followed shall be that which 1s for the time being provided for the
proof of claims in the winding up of a domestic company.

I Amended Ack 198-87(26]
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157. Claims of Creditors and

Distribution of Assets - (1) Subject to subsection (2), the
Court or, in the case of a voluntary winding-up the Liquidator, may fix
a date on or before which creditors are to prove their debts or claims
or after which they will be excluded from the benefit of any
distribution made before those debts are proved.

(2) The liquidator or; in a voluntary winding-up, the Registrar,
as the case may be, may from time to time extend the date fixed
pursuant to subsection (1) and fix a new date.

(3) Any surplus after payment of all liabilities of an international
company, including the costs, charges and expenses of the winding-up,
shall be distributed by the liquidator amongst the persons entitied
thereto but, in the event of a dispute as to the persons entitled
thereto, the liquidator, after wreceiving notice of such dispute, shall
refer the dispute to the Court and shall be discharged by payment In
accordance with the order of the Court.

(4) If no notice of dispute as to the persons entitled to a
distribution of the surplus or any part thereof is received by the

" liquidator prior to making such distribution, whether interim or final,

the ligidator shall be discharged from any liability to any person in
respect of the amount so distributed but without prejudice to the rights
of such person to recover the same from the person receiving the
distribution. ’

DIVISION 2 - Compulsory Winding-Up

158. Application for Winding-up - ) An international company
whether or not it is being wound up voluntarily, may be wound up
compulsorily under an order of the Court.

(2) The Court .may order the winding-up of an international
company upon the petition of -

(a) the company;

(b) . a creditor of the company, including a contingent or
' prospective creditor;

(c) a contributory of the company;
(d) the liquidator of the company;
(e) ~ the Minister; or
(f)  a director of the company,

or any two or more of those persons.

(3) No petition shall be filed in the Court unless it is
accompanied by a copy thereof.

(4) The Registrar of the Court, upon a petition being filed,
shall forthwith deliver a copy thereof to the Registrar. :

(5) Pending the making of an order consequent on any such
petition the Court by order may appoint an official liquidator as
provisional liquidator of an international company.

(6) Notice of any order made on or in respect of a petition shall
immediately be lodged with the Registrar and served on the liquidator
named in such order and on the international company named therein.

(7) Regulations may be made by the Queen's Representative
restricting the grounds upon which a petition may be presented by any
or ail of the persons referred to in subsection (2) or the time within
which petitions may be presented on any one or more grounds and
specifying the circumstances in which a winding-up order may or may
not be made or shall or shall not be made.




159. Circumstances in which Company

Internatiorial Companies

may be Wound Up Compulsorily -

(1) Subject to section 158 the

Court may order that an international company be wound up if -

(a)

(v

(o)

(d)
(e)

(f)

(g)

(2)

the company has by special resolution resolved that it be
wound up under the order of the Court;

default Is made by the company in lodging an annual clsr'
other statutory return or lodging a statutory report or in
holding a statutory «meeting;

the company acquires the whole of its own shares or has no
member; provided that it shall not be liable to be wound up
under this paragraph so long as debentures of the kind
referred to in section 57(12) are issued and not redeemed;

the company is unable to pay its debts;

directors have acted in Lhe affairs of the company in their
own interests rather than in the interests of the members as
a whole or in any other manner whatsoever which appears to
be unfair or unjust to other members;

the Court is of opinion that it is just and equitable that the
company should be wourd up; or

on the petition of the Minister it appears that -

(i) the company has persistently been in breach of this
Act;

(ii) the company has failed to pay any penalty or fee
: which under this Act it is liable to pay;

(iii) the company has failed to renew its certificate of
incorporation for a period of 80 days after the same
should have been renewed;

(iv) a director or officer of the company has failed to pay
any penalty imposed on him under this Act;

(v) the company has failed to make good a default within
60 days after service on it of a notice under the
provisions of section 12(6) requiring it to do.so; or

(vi) the company has been ordered by the Minister to
cease carrying on business;, or any part of its
business, under the provisions of section 225.

An international company shall be deemed to be unable to

pay its debts if -

(a)

(b)

(c)

(3)

a creditor by assignment or otherwise to whom the company
is indebted in a sum exceeding $200 then due has served on
the company by leaving at its registered office in the Cook
Islands a demand under his hand or under the hand of his
agent thereunto lawfully authorised requiring the company to
pay the sum so due.and the company has for 60 days
thereafter neglected to pay the sum or to secure or
compound for it to the reasonable satisfaction of the
creditor;

execution or other process issued on a judgment, decree or
order of any Court in favour of a creditor of the company is
returned unsatisfied in whole or in part; or

it is proved to the satisfaction of the Court that the
company is unable to pay its debts; and in determining
whether a company is unable to pay its debts the Court shall
take into account the contingent and prospective liabilities of
the company.

No debt which cannot be admitted in a winding-up may found

a petition on the ground that the company is unable to pay its debts.

160. Commencement of

Compulsory Winding-up - '(1) Where before an order for

compulsory winding-up of an international company a voluntary
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168. Report of Liquidator - (1) The liquidator in a compulsory
winding-up of an international company as soon as practicable after
receipt of the statement of affairs shall submit a preliminary report to
the Minister -

(a) as to the amount of capital issued, subscribed and paid up
and the estimated amount of assets and liabilities;

(b) if the company has failed, as to the causes of the failure;
and

(c) whether in his opinion further enquiry is desirable as to any
matter relating to the promotion, formation or failure of the
company or the conduct of the business thereof.

(2) The liquidator if he thinks fit, may make further reports
stating the manner in which an™imternational company was formed and
whether in his opinion any fraud has been committed or any material
fact has been concealed by any person in its promotion or formation or
by any officer in relation to the company since its formation and
specifying any other matter which in his opinion it is desirable to bring
to the notice of the Minister.

DIVISION 3 - Voluntary Winding~up

169. Circumstances in Which Company

May be Wound-up Voluntarlly B

—meﬁe——shan—w

with ~|'1i.m., he ‘shall appomt an official quuldator to be liquidaton of the
company and thereupon the winding-up shall commence.

holders of the shares in an international company and of the creditor
thereof, and the costs and expenses of so doing shall be paid out of
the assets of the company.
asal22

170. Declaration of Solvency - 1) Where it is proposed to wind up
an international company voluntarily the directors of the company or, in
the case of a company having more than 2 directors, a majority of the
directors before the -date on which the resolution for the winding-up of
the company is passed emothe-motice—tmdem~seotion—1668—ts—tedged, may
make and lodge with the Registrar a written declaration to the effect
that they have made an inquiry into the affairs of the company and
have formed the opinion that the company will be able to pay its debts
in full within a period not exceeding 12 months after the date of the
making of the declaration.

(2) There shall be attached to the declaration referred to in
subsection (1) in relation to an international company a statement of
affairs of the company showing in the prescribed form -

(a) the assets of the company and the total amount expected to
be realised therefrom;

(1) An international company‘\ 7A W"“Ch (5 Oble
-pu-.caamm
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169. Circumstances in which Company May be Wound-Up Voluntarily -
(1) An international company which is able to pay or provide
for the payment of its debts in full or if not in full to the
satisfaction of its creditors, may be wound up voluntarily if the
company has by special resolution resolved that it be wound up
voluntarily and has lodged notice thereof with the Registrar.

(2) Upon the Registrar being satisfied that the notice of
the resolution for the winding-up of the company has been lodged
with him, he shall appbint an official liquidator to be liquidator
of the company and thereupon the winding-up shall commence.

(3) The liquidator or the Registrar may give such notices
and make such enquiries as they see fit to ascertain the identity of
the holders of the shares in an international company and of the
creditors thereof, and the costs and expenses of so doing shall be
paid out of the assets of the company.

[Amended Act 1989/22]

170. Declaration of Solvency - (1) Where it is proposed to wind up
an international company voluntarily the directors of the company
or, in the case of a company having more than 2 directors, a
majority of the directors before the date on which the resolution
for the winding-up of the company is passed, may make and lodge with
the Registrar a written declaration to the effect that they have
made an inquiry into the affairs of the company and have formed the
opinion that the company will be able to pay its debts in full
within a period not exceeding 12 months after the date of the making
of the declaration.

(2) There shall be attached to the declaration referred to
in subsection (1) in relation to an intermnational company a
statement of affairs of the company showiang in the prescribed
form -

(a) the assets of the company, and the total amount expected
to be realised therefrom;
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(b) the liabilities of the company; and

(c) the estimaled expenses of winding-up, made up to the latest
practicable date before the making of the declaration.

.(3) A declaration in relation to an
international company so made shall have no
effect for the purposes of this Act unless it is

(a) made within 5 weeks immediately preceeding
the passing of the resolution for voluntary
winding up; and

(b) lodged with the Registrar before the date
on which the resolution for the winding up
of the company is passed.

(4) A director who makes a declaration in relation to an
international company under this section without having reasonable
grounds for the opinion that the company will be able to pay its debts
in full within the period stated in the declaration shali be guilty of an
offence against this Act.

(5) if an international company is wound up pursuant to a
resolution for voluntary winding-up passed within a period of 5 weeks
after the making of the declaration but its debts are not paid or
provided for in full within the period stated in the declaration, it shall
be presumed until the contrary is shown that the director did not have
reasonable grounds for his opinion.
mended Aet 198aiZZ1
171. Conversion of Voluntary Winding-up

to_Compulsory Winding-up - Where an international company is
being wound up voluntarily -

(a) if the liquidator is at any time of .the opinion that the
company will not be able to pay or provide for the payment
of its debts in.- full or, if not in full, to the satisfaction of
all the creditors, he shall forthwith give notice to the
creditors of that opinion; and .

(b).  upon such notice being given the winding-up shall continue
as a compuisory winding-up and the liquidator shall.
forthwith lodge with the Court a notice to that effect in the
prescribed form and thereupon the Court shall be deemed to
have ordered the winding-up and to have appointed the
liquidator.

172. :Payment of Claims by Liquidator of

Company in Voluntary Liquidation - (1) Wwithin 120 days after
the commencement of the voluntary winding-up of an international
company, or within such further time as the Registrar may allow, the
liquidator shall make such enquires as to claims and give such notices
by advertisement or otherwise as the regulations provide, or, until
such regulations are made, as the liquidator thinks fit, and thereafter
the liquidator, subject to the retention of a fund sufficient to meet the
costs, charges and expenses and future costs, charges and expenses of
the liquidation, shall pay such claims in the liquidation of which he has
actual notice and which he has admitted or which are admissible and,
without regard to other claims of which he has no notice or which are
not admissible, shall distribute the surplus rateably amongst the
contributories, in the case of those contributories whose Identity is
known to the liquidator by paying over to them their, shares or
otherwise accounting to them for their respective shares in-the surplus
and in the case of those contributories whose identities are not known
to the liquidator by paying over.the shares of those contributories to
the unclaimed moneys fund established by the Minister for that
purpose.

(2) Upon making the payments referred to In subsection (1) the
liquidator shall lodge with the Registrar a certificate to that effect and
the international company named therein shall be thereupon dissolved.
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(3) A claim by an unidentified contributory to recover his shares
in the surplus paid into the unclaimed moneys fund shall become a claim
againsl the Government of the Cook Islands to be paid out of the said
fund provided that such a claim is made within 6 years from the date of
the liquidator's certificate and prosecuted with due diligence thereafter,
and after the expiration of 6 years without any claim having been made,
or, il made within that time, without any claim having been allowed, the
amount standing in the unclaimed moneys fund in respect of the
unidentified contributory shall be transferred to and become part of the
Public Account.

(4) The Minister may extend the time for making a claim upon
the unclaimed moneys fund whether the time for making the claim has
expired or not and whether or not the moneys in respect of which the
claim has been made have been transferred to the Public Account and,
if any claim is allowed after the amount has been transferred to and
become part of the Public Account. it shall be paid out of, and be a
charge upon, the Public Account.

(5) Regulations may be made for the establishment and
administration of a fund to answer claims of creditors either not
admitted by the .liquidator or barred by the dissolution of an
international company prior to their submission to and allowance by the
liquidator and prescribing the manner in which such claims may be made
and determined and the amounts which may be claimed from such fund
either in respect of a particular company or in respect of a particular
claim and for, enabling the recovery fram contributories to whom
payment of surpius have heen made of the amount or amounts paid out
of such fund and of costs, charges and expenses incurred in respect of
the claim or claims made upon the fund: Provided that such regulations
shall not permit recovery from a contributory unless proceedings to
enforce recovery are commenced within a period of 9 years from the
date of the liquidator's certificate.

DIVISION 4 - Liquidators

173. Vacancy in Office of Liquidator - If in the course of a winding-up
a vacancy occurs by death, resignation or otherwise in the office of a
liquidator, in the case of a compulsory winding-up the Court.shall fill
the wvacancy by the appointment of a liquidator, provided that the
liquidator so appointed shall, unless the Court for special reasons
otherwise orders, be an official quuidator', and in the case of a
voluntary winding-up the vacant office shall be filled by the Registrar
in like manner.

174. Replacement of Liquidator - Subject to rules of court, the Court
may remove a liquidator and appoint another liquidator in his place.

175. Validity of."iflquidator's Acts - (1) The acts of a liquidator shall
be wvalid notwithstanding any defects that may be discovered in his
appointment or qualification.

(2) Ay conveyance, assignment, transfer, mortgage, charge or
other disposition of an international company's property made by a
liquidator notwithstanding any defect or irregularity affecting the
validity of the winding-up or the appointment of the liquidator, shall be
valid in favour of any person taking such property bona fide and for
value and without notice of such defect or irregularity.

(3) Every person making .or permitting any disposition of
property to any liquidator shall he protected and indemnified in so
doing, notwithstanding any defect or irregularity affecting the validity
of the winding-up or the appointment of the liquidator not then known
tc such person.

~J

~r
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(4) For the purposes of this section a disposition of property
shall be taken as including a payment of money.

176. General Provisions as to Liquidators - (1) A person or company
appointed lo be the liquidator of an international company may resign.

2) in the event of an international company or contributory
seeking the removal of a liquidator and such removal being opposed by
the liquidator, the question shall be referred to the Court and upon
cause being shown the Court may order that the said liquidator be
removed and .thereupon the said liquidator shall cease to be the
liquidator of the company.

(3) Upon discovery of any defect in the appointment or
qualifications of a liquidator the Minister may by notice in the Gazette
validate such appointment and the liquidator shall thereupon be deemed
for all purposes to have been validly appointed on and from such date
as may be specified in the notice.

177. Powers of Liquidators -~ (1) A liquidator may, subject to
regulations made under this Act and, in a compulsory winding-up of an
international company, subject to any order or rule of the Court -

(a) carry on the business of the company so far as is necessary
for the beneficial winding-up thereof;

(b) subject to the provisions of this Act, pay any class of
creditors in full;

(c) make any compromise or arrangement with creditors or
persons claiming to be creditors or bhaving, or alleging
themselves to have, any claim present or future, certain or
contingent, ascertained or sounding only in damages, against
the company or whereby the company may be rendered
liable;

(d) compromise any calls and liabilities to calls, debts and
liabilities capable of resulting in debts and any claims
present or future, certain or contingent, ascertained or
sounding only in damages, subsisting or supposed to subsist
between the company and a contributory or other debtor or
person apprehending liability to the company, and all
questions in any way relating to or affecting the assets or
the winding-up of the company, on such ‘terms as are
agreed, and take any security for the discharge of any such
call, debt, liability or claim, and give a complete discharge
in respect thereof;

(e) bring or defend any action or other legal proceeding in the
name and on behalf of the company;

(f) appoint a barrister, solicitor, a trustee company, an
accountant or some other expert to assist him in his duties;

(g) sell the real and personal property and choses in action of
the company by public auction, public tender or private
contract with power to transfer the whole to”any person or
company or to sell the same in parcels;

(h) do all acts and execute in the name and on behalf of the
company all deeds, receipts and other documents and for
that purpose use when necessary the company's seal;

. ’

(i) prove rank and claim in the insolvency, bankruptcy or
liquidation of any contributory or debtor for any balance
against his estate, and receive dividends in the insolvency,
bankruptcy or liquidation in respect of that balance as a

35 )
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separate debt due from the insolvent, bankrupt or company
in liquidation and rateably with the other separate creditors;

M draw,. accept, make and endorse any bill of exchange or
promissory note in the name and on behalf of the company
with the same effect with respect to the tiability of the
company as if the bill or note had been drawn, accepted,
made or endorsed by or on behalf of the company in the
course of its business;

(k) raise on the security of the assets of the company any
monies required;

(1) take out or cause to be taken out probate or letters of

administration of the estate of any deceased contributory or

debtor, and do any other act necessary for obtaining

payment of any money due from a contributory or debtor or

his estate which cannot be conveniently done in the name of

the company, and in all such cases the money due for the

purposes of enabling the liquidator to take out or cause to

be taken out the probate or letters of administration or

recover the money shall be deemed due to the liquidator
himself;

(m) appoint an agent or expert to do any business or carry out

any work or give any recommendation or advice which the
liquidator is unable or unqualified to do himself and to pay
the proper charges of such agents or experts for the doing
of such work and to pay the proper expenses incurred in
and incidental to the doing of such work; and

(n) do all such other things as, are necessary or convenient and
reasonable for winding-up the affairs of the company and
distributing its assets. :

(2) if any creditor or contributory of an international company
contends that the liquidator should do or refrain from doing any af the
acts or things hereinbefore mentioned or is aggrieved by any act or

" decision of the liquidator, such person may submit to the Registrar his

contention in respect thereof, setting forth the ground therefor and if
the Registrar is of opinion that the contention is one which might be
reasonably sustained, whether the Registrar would himself sustain it or
not, he shall so inform the liquidator and the contention shall thereupon
be referred to the Court and the liquidator shall act in accordance with
the order of the Court, provided however that, unless the Court
otherwise orders, the liquidator shall be entitled to his costs and
expenses of the proceedings out of the assets of the company and, if
prior to the contention being referred to the Court, the liquidator
certifies to the Court that there is a doubt whether the assets of the
company will be sufficient to satisfy such costs after providing for all
other then known expenses and outgoings, the Court shall not then
proceed with the hearing until full security for such costs and expenses
has been provided by the applicant and such security to the extent to
which the liquidator is unable to satisfy such costs and expenses from
the assets of the company, shall answer for the same and in any event
shall answer for the same- in the first instance; and the Court may
order the applicant to pay to the company the whole of the liquidator's
costs and expenses Or such part thereof as it thinks fit, and may order
the liquidator or the company to pay the whole of the applicant's costs
or expenses or such part thereof as it thinks fit.

178. Exercise and Control of .

Liguidator's Powers - (1) Subject to the other provisions of this
Act, the liquidator in the administration of the assets of an
international company and in the .distribution thereof amongst its
creditors shall have regard to any directions given by the creditors or
contributories at any meeting or otherwise in accordance with this Act.

47"
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(2) The liquidator may summon meetings of the creditors or
contributors for the purpose of ascertaining their wishes, and he shali
summon meetings at such times as the creditors or contributories by
resolution direct or whenever requested in writing to do so by not less
than one-tenth in value of the creditors of contribories and all such
meetings shall be summoned and held in accordance with the
regulations, if any, made in that behalf.

(3) Subject to the provisions of this Act, the liquidator shall use
his own discretion in the management of the affairs and property of an
international company and the distribution of its assets.

179. Payment by -Liquidator into Bank - (1) Every liquidator shall
pay the monies received by him into 3 bank account opened by him for
the purposes of his activities as liquidator and shall do so in the
manner and at the times and into the bank account prescribed.

(2) For the purposes of this section "bank account’ means an
account with a company licenced under the Off-Shore Banking Act 1981,
or with any company or institution carrying on banking business
outside the Cook Islands and approved for the purposes of this section
by the Registrar.

180. Committees of Inspection - Regulations may be made by the
Queen's Representative relating to the appointment, constitution,
powers, duties, remuneration and removal of committees of inspection
and for the appointment, the removal and the substitution of the
members thereof. ’

181. Sale of Property by Liquidator .

other than for Cash - 1) in any winding-up of any
international company the liquidator shall have power to sell, transfer
or dispose of the business or property of the company in whole or in
part in consideration of or in part consideration of the transfer,
allotment or sale to him of shares, debentures, policies, choses in
action or other like interests in other companies or in another company
for distribution amongst the members in the winding-up, without it
being necessary for the liquidator to receive such number of such
shares, debentures, policies, choses in action and the like as to permit
of an exactly equal distribution amongst the members and the liquidator
shall have power to transfer by way of distribution, some or ail of such
shares, debentures, policies, choses in action or the like to two or
more members as tenants in common, and he may enter into any other
arrangement whereby the members of the company in lieu of receiving
cash, , shares, debentures, policies, choses. in action or other like
interests, or in addition thereto, may participate in the profits of or
receive any other benefit from some other company or companies and
any such transfer, sale, allotment or arrangement shall be binding on
the members of the company: Provided, however, that notice ‘of the
liquidator's intention in that behalf shall be given by him to such of the
members of the company whose identities are known to him and, if
within 21 days from the giving of such notice 25 per centum of those to
whom notice has been given dissent from the course proposed, the
liquidator shall either abstain from carrying out the course proposed or
purchase the interest of the dissenters at a price to be determined by
agreement or by the Court.

(2) In entering into any contract with another company or other
companies for the sale of the whole or part of the business or property
of the company in return for the transfer, allotment or sale of shares,
debentures, policies, choses in action or other like interests or for any
right to participate in profits of sugh other company or companies or to
receive any other benefit from such other company or companies, the
liquidator may make the dissent of the said 25 per centim of members
as aforesaid a condition precedent or a condition subsequent to the
contract and in the absence of the expression of such a condition or in
event of it being doubtful whether such a condition is precedent or
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subsequent, there shall be imputed into the contract a condition
precedent to the said effect.

182. Liquidator's Books - Every liquidator shall keep proper books in
which he shall cause to be made entries of minutes of proceedings at
meetings and of resolutions by creditors or contributories and of such
other matters as are prescribed and any creditor entitled lo prove in
the liquidation or any contributory may, with the approval of the
Registrar, personally or by his agent inspect such books.

183. Liquidator's Returns -  Regulations may be made by the Minister
prescribing what returns, accounts, reports and information shall be
lodged with the Registrar by a liquidator and. providing for the costs
and fees of and incidental to the same to be paid or provided for.

184. Invoices etc., of Company

in_Liquidation - (1) Wwhere an international company is being
wound up, every invoice, order for goods or business letter issued by
or on behalf of the company or a liquidator of the same or a receiver or
manager of the property of the company, being a document on or in
which the name of the company appears, shall have the words "in
liquidation" added after the name of the company where it first appears
therein.

(2) If default is made by an international company in complying
with this section, the -cempany and every officer and liquidator of the
company and every receiver or manager who knowingly and wiifully
authorises or permits the .default shall be guilty of an offence against
this Act.

185. Books of Liquidator and Company - (1) Where an international
company is being wound up or has been wound up, all books and
papers of the company and of the liquidator that are rejevant to the
affairs of the company at or subsequent to the commencement of the
winding-up of the company as between the contributories of the
company shall be prima facie evidence of the truth of all matters
purporting to be therein recorded.

(2) When an international company has been wound up
the liquidator shall return the books and papers to the
resident secretary of that company who shall ensure
that those bocks and papers are retained by a trustee
company for a period of 6 years from the commencement
of the winding-up. After the expiration of the 6 years
the books and papers may be destroyed.

(3) The Registrar may cause any additional
‘ records or registers to be destroyed after the
expiration of 6 years from the commencement of the
winding-up.

i (4)_ No responsibility shall rest on the liquidator of an
international company or the Registrar by reason of any book or paper
of the company being mislaid or not being forthcoming to a person

claiming to he jnterested therein.
CAmenied Act 1|3t ,

186. Investment by Liquidator - whenever the cash balance standing
to the credit of an international company in liquidation is in excess of
the amount which in the opinion of the liquidator is required for the
tfme being to answer the demands in respect of the company, the
liquidator may invest the sum or any part thereof in any investment
approved in writing by the Minister.

187. Liquidator's Expenses - (1) Unless expressly directed so to do

by the Court, a liquidator shall not be liable to incur any expense in

relation to the winding-up of an international company unless there are
- sufficient available assets to meet such expense.

(2) The Court on the application of a creditor or contributory,
may direct a liquidator to incur a‘particular expense on conditlon that
the creditor or contributory indemnifies the liquidator in respect of the
recovery of the amount expended and gives security to secure the
amount of the indemnity in a form acceptable to the liquidator.
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DIVISION S - Dissolution

188. Dissolution - (1) As soon as the affairs of an international
company are fully wound up, the liquidator, unless the winding-up is
governed by section 172, shall prepare an account showing how the
winding-up has been conducted and the property-of the company has
been disposed of, and, unless the Registrar otherwise orders, shall
send a copy of the account to each member of the company of whose
name and address he is aware and, where the creditors of the company
have not been paid in full or had their debts compromised, also to each
creditor of whose name and address he is aware and shall lodge with
the Registrar and in the case of a compulsory winding-up, file in the
Court a copy of ‘the account together with a statement of the date upon
which it was despatched as aforesaid.

(2) On the expiration of 3 months after the lodging of a return
with respect to an international company with the Registrar, the
company shall be dissolved. .

(3) Notwithstanding the provisions of subsection (2), the
Registrar or, in the case of 3 compuisory winding-up, the Court, on
application by the liquidator, or by any other person who appears to
the Registrar or the Court, as the case may be, to be interested or, in
the case of a compulsory winding-up, by the Registrar, may make an
order deferring the date at which the dissolution of an international
company is to take effect for such time as the Registrar or the Court,
as the case may be, thinks fit but not exceeding 12 months and, in
special circumstances, may extend the period upon further applications
for further periods of not more than 6 months. -

(4) Except where the applicant is the Registrar, the person on
whose application an extension is granted under subsection (3) within
14 days after the granting of the extension, shall lodge. with the
Registrar, a copy of the order of the Registrar or the Court, as the
case may be, which shall set forth the name of the applicant and of the
company and the date upon which the extension was granted and the
period for which it was granted and shall pay the prescribed’ fee
therefor and, if the applicant is not the liquidator, shall send a copy
thereof to the liquidator and in default thereof the extension shall ceass
and the company shall forthwith be dissolved upon the date upon whith
it would have been dissolved if the order had not been made.

(5) Where an extension is granted in relation to the dissolution
of an :international company upon the application of the Registrar, he
shall forthwith note the order of the Court upon his records relating to
the company and shall send a copy thereof to the liquidator.

(6) Upon the dissolution of an international company the
liquidator, unless the Court upon the application of any interested
person or of its own motion otherwise orders prior to the dissolution,
shall be released from all claims by the contributories, the creditors
and the company.

189. Accountability of Liquidator - (1) The Court, if it sees fit, may
cause a report to be made on any accounts of the liquidator by a
registered company auditor appointed by the Court for that purpose
and pursuant to such report may issue a summons requiring -the
liquidator to appear before it and upon the hearing of such summons
may make such order or give such directions as it thinks fit, including
an order for the liquidator to make good any loss suffered by an

international company resulting from his wilful misconduct, wilful defauit
or wilful neglect.

:

(2) When the liquidator hmas realised all the property of an
international company or so much thereof as can In his opinion by
realised without needlessly protracting the liquidation or incurring
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expense without sufficient warrant, and has distributed a final
dividend, if any, to the creditors and adjusted the rights of the
contributories amongst themselves and made a final return, if any, to
the contributories, he may apply to the Court -

(a) for a declaration that he be released; or B

= (b) for a declaration that he be released and that the company
- be dissolved.

(3) When the liquidator has resigned or been removed from his
- office he may apply to the Court for a declaration that he has been
released.

(4) Upon an application by a liquidator for a declaration that he
be released, the Court in granting the application may impose such
terms and conditions as it thinks fit. .

(5) The liability of an official liquidator shall be limited to
liability for wilful misconduct, wilful default and wilful neglect.

(6) Upon being released, the liquidator shall cease to hold
office. ’

(7) Wwhere a liquidator is released under the provisions of this
section, a copy of the declaration releasing the liquidator shall, within
60 days after the making thereof, be lodged by the liquidator with the
Registrar.
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482 DIVISION 6 - Efect on Othe Transactions

Qo. Véiida ble hownsachon&

» i transfer or
(1) Every conveyance:, assignnent,

disposition of property or any charge thereon @adg,_and
every payment or obligatiom incurred, and any judicial
proceeding taken or suffered (all of which shall be

referred to in this section as "transactions") by an
international company unable to meet its obligations to
creditors as they fall due which has the effect of, and
was made with a view to, giving any person (whether a
creditor, member or any surety or guarantor or trustee
for the same or any other person) a preference over any
other person which that person would not have had in
any winding up of that international- company on the
date of giving effect to that transaction shall,
subject to subsections (2) and (3), be deemed to be
voidable at the absolute discretion of a liquidator, if
the international company making, taking, paying or
suffering the same is commenced to be wound up within 3
months of that transaction being given effect to or is
struck off and dissolved within 1 year of that
transaction being given effect to.

(2) A liquidator's entitlement to exercise the
discretion referred to in subsection (1) shall expire 2
years after the date of the commencement of the winding
up of the international company.

(3) 1In respect of any transaction set aside as a
voidable preference pursuant to this section the
liquidator and any creditor shall, on repayment, have
the same remedies against any guarantor or surety (and
against any property securing the same) as he would
have had if the international company had not entered
into the transaction. No proceeding shall, however,
defeat the interests of a bona fide purchaser for value
of property (or other bona fide person with an interest
in such property).

(4) Any such proceedings referred to in subsection
(3) may be taken directly against any such guarantor or
surety without the need to join the creditor, or
against that creditor without the need to join any such
guarantor or surety.

ntracts avoidig fules ae 1o
on of
A contract shall be unenforceable if it has the

purpose of avoiding the rules as to the distribution of
assets as specified by this Act but only if:

(a) any party to the contract was a member, or
officer, of that international company; and

(b) that particular party seeks to enforce, or to
rely upon, the contract.
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(2) A disclaimer by the liquidator of an international company
shall operate to determine, as from the date of disclaimer, the rights,
interests and liabilities of the company, and the property of the
company, in or in respect of the property disclaimed, but shall not,
except so far as it is necessary for the purpose of releasing the
company and the property of the company from liability, affect the
rights or liabilities of any other person.

(3) A liquidator of an international company shall not be entitled
to disclaim any property if an application’ in writing has been made to
him by any person interested in the property requiring him to decide
whether he will or will not disclaim and the liquidator has not, within
the period of 2 months after the receipt of the application, given notice
to the applicant that he intends to disclaim and, in the case of a
contract, in the liquidator after such an application in writing does not

within that period disclaim the contract, the liquidator shall be deemed
to have adopted it.

(4) Any interested person aggrieved by.any disclaimer by the
liquidator under this section within 60 days of the signature of that
disclaimer, may apply to the Court to have the disclaimer set aside and,
if the Court .so orders, the disclaimer shall be set aside and shall be -
void ab initio.

(5) A party to a contract.with an international company in
respect of which winding-up has commenced, which contract has not
been disclaimed by the liquidator, either with or without requiring the
liquidator to elect whether he disclaims the contract, may require the
liquidator to state whether he intends to endeavour to perform the
contract so far as the same remains to be performed on the part of the
company, and, in the event of the liquidator failing to state within 2
months after receipt of a notice by him requiring him so to do that he
so intends, that party, with the consent of all other parties, if any,
other than the liquidator, without being liable in damages for rescission
of the contract, may rescind the contract and any amount recoverable
by the company pursuant to such rescission may be thereupen
recovered by the liquidator from the other party or parties and any
amount recoverable from the company pursuant to such rescission may
be proved for in the winding-up by such other party or parties,
provided however that a liquidator shall not become personally liable for
the performance of the contract by reason only that he states whether
or not he proposes to endeavour to perform it, unless he makes such
statement fraudulently. ) ! .

(6) Upon application by, any person interested. in any property
the subject of a disclaimer, the Court may make an order wvesting the
property in the person entitled thereto subject to such terms and
conditions, if any, as it thinks fit.

CAmended Ak 10930
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DIVISION 7 - Offences

193. Offences by Officers of

Companies in Liquidation - (1) Every person who, being a past

or present officer of an international company which is being wound

up -

(a) -

(b)

(c)

does not to the best of his knowledge and belief fully and
truly discover to the liquidator all the property real and
personal of the company and how and to whom and for what
consideration and when the company ‘disposed of any part
thereof, except such part as has been disposed of in the
ordinary way of the business of the company;

does not deliver up to the liquidator or as he directs -

(i) all the real and personal property of the company in
-his custedy or under his control and which he is
required by law to deliver up; or

(ii) all books and papers in his custody or under his
control belonging to the company and which he is
required by law to deliver up;

2 months

within theLj-—yaau- next before the commencement of the

winding-up or at any time thereafter -

(i) has concealed any part of the property of the
company to the value of $50 or upwards, or has
concealed any debt due to or from the company;

(ii) has fraudulently removed any part of the propert.y of
the corporation to the value of $50 or upwards;

(iii) has concealed, destroyed, mutilated or falsified, or
has been privy to the concealment, destruction,
mutilation or falsification of, any book or paper
affecting or relating to the property or affairs of the
company;

(iv.) has made or has been privy to the making of any
false entry in any book or paper affecting or relating
to the property or affairs of the company;

(v) has fraudulently parted with, altered or made any

omission in, or has been privy to parting fraudulently
with, altering or making any omission in, any
document affecting or relating to the property or
affairs of the company;

(vi) by any false representation or other fraud, has
obtained any property for or on behalf of the company
on credit which the company has not subsequently. paid

for;ls{‘

(vii) has obtained on credit, for or on behalf of the
company under the false pretence that the company is
carrying on its business or has a current certificate of
incorporation, any property which the company has not
subsequently paid for;

() [ Repenledt]
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(d) wilfully makes any material omission in any statement relating
to the affairs of the company;

(e) knowing or believing that a false debt has been proved by
any person fails for a period of 1 month to inform the
liquidator thereof,

(f) prevents the production of any book or paper affecting or
relating to the property or affairs of the company;

(g) within the 6 years next before the commencement of the
winding-up or at any time thereafter has attempted to
account for any part of the property of the company by
making entries in the books of the company showing
fictitious losses or expenses; or

(h) within the 6 years next before the commencement of the
winding-up or at any time thereafter has been guilty of any
false representation or other fraud for the purpose of
obtaining the consent of the creditors of the company or any
of them to an agreement with reference to the affairs of the
company or to the winding-up,

shall be guilty of an offence against this Act.

(2) It shall be a defence to a charge under subsection (1) (a),
(b), (d) or (€)(i), (vii) or (viii) if the accused proves that he had no
intent to defraud and to a charge under subsection (1)(c)(iii) or (iv)
or (1) i he proves that he had no intent to conceal the state of affairs
of an International company or to defeat the law.

(3) Where any person pawns, pledges or disposes of any
property in circumstances which amount to an offence under subsection
(1)(c)(viii) every person who takes in pawn or pledge or otherwise
receives the property knowing it to be pawned, pledged or disposed of
in those circumstances shall be gullty of an offence against this Act.

4) Any person who within the Cook Islands offers any shares
or debentures to the public or to any member of the public, not being
a company for subscription or purchase shall be guiity of an offence
uniess the Minister has given prior consent in writing to his doing so.

(5) Every person who in any return, report, certificate, balance
sheet or other document required by or for this purposes of this Act
wilfully makes a statement false in any material particular knowing it to
be false shall be guilty of an offence against this Act.

CAmended bct 1qalf

194. Frauds by Officers - Any person who, while an officer of an
international company which is subsequently wound up -

(a) by false pretences or by means of any other fraud has
induced any person to give credit to the company;

(b) with intent to defraud creditors of the company has made or
caused to be made any gift or transfer of or charge on, or
has caused or connived at the levying of any execution
against, the property of the company; or

(c) with intent to defraud creditors of the company has
concealed or removed any part of the property of the
company since or within 2 months before the date of any
unsatisfied judgment or order for payment of money obtained
against the company,

shall be guilty of an offence against this Act.
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195. Liability where Proper Accounts not kept
or Debts Incurred Without Reasonable
. V\‘lﬁ Expectation of Payment - (1) Where an international companyé_s
Lv\)hla wound up and it is shown that proper books of account were not kept
by’ the company through-out the period of 2 years’ immediately

preceding the commencement of the winding-up or the period between
the incorporation of the company and the commencement of the

e\j@{ed winding-up whichever is the shorter, every officer who is in default,

(B uniess he acted honestly and shows that in the circumstances in’which

- G)mpa V"t the business of the company was carried on the default was excusable,

- ?ugg*g shall be guilty of an offence against this Act.

\I\P« (2) An officer or former officer of an international companyLNh‘ 'sw
? ‘A’ which is being, or has been, wound up who was knowingly a party to 5

Cf the .contracting of a debt provable in the winding-up and had, at the L|$!€
. '5 time the debt was ccntracted, no reasonable or probably ground of Y
“V\\ expectation, after taking into consideration the other liabilities, if any, r“-
b‘(k of the company being able to pay the debt, shall be guilty of an FU(O Qa

offence against this Act.

LAmeadad Ack 1041 131 fan VIA
196. Personal Liability for Debts - Any person who is knowingly a \'\MS

party to the carrying-on of the business of an international company L\/ Ac‘-

with intent to defraud creditors shall be guilty of an offence and shall

be personally liable for the debts of the company. Whi .
Chwended Act 1Qat(31] o Poonid
DIVISION 8 - Defunct Companies Ll
Pu@uan*
C‘,? 197. Defunct Companies - (1) Where the Registrar has reasonable )

cause to believe that an international company 4s—not—in—operationr—or is. VlA

not the holder of a current certificate of incorporation, he may send to P@A'

the company by prepaid registered post addressed to the registered Of LUTES

office of the company in the Cook Islands a letter to that effect and AC)Y

stating that if an answer showing cause to contrary is not received
within 2 months from the date thereof the Registrar will strike the name
of the company off the register.

(2) At the expiration of the time specified .in the letter
forwarded to an international company under subsection (1), or such
further time as to the Registrar seems fit, he may, unless cause to the
contrary is previously shown, strike the name of the company off the
register and the company shall be thereupon dissolved; however -

L‘FD( . (a) the liability, if any, of every officer and member of the

- \ d O'F company shall continuef and may be enforced as If the
P@(\O ‘e company had not been dissolved; and

' ' % W (b) nothing in this subsection shall affect the liability of the

company to be wound up pursuant to the provisions of this

- fRllowtid -
da*e W\& Act. . '
- ‘w v
wn WL\/ ‘6 (2A) Upon the request of an international
o

Ck)ﬁ“ company, such request having been approved by a
cﬂ‘555¥9 special resolution of the members and being

accompanied by a statutory declaration signed by
all of the directors to the effect that the
international company ne longer carries on
business and has no outstanding liabilities to
creditors and no assets (other than assets
represented by cash) the Registrar shall, unless
he has cause to believe that the contents of the
directors' statutory declaration are incorrect, -
strike the name of the international company off
the register and the international company shall
thereupon be dissolved and the provisions of
subsection (2) shall mutatis mutandis apply.,
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Cook Islands Laws

PART X

FOREIGN COMPANIES

200. Interpretation - [@D) This Part applies to a foreign company
only if it has a place of business or is carrying on business within the

Cook Islands and is not registered un'denLthe Companies Act, 1970-7%‘ Lgf e
(2) "Carrying on business" includes - wdo

In

(a) eslablishing or using a share transfer or share registration
office or administering, managing or otherwise dealing with
property situation in the Cook lIslands as an agent, legal
personal representative or trustee, whether by servants or
agents or otherwise; and

(b) in the case of a foreign company in respect of which- the
Minister has by notice in the Cook tisland Gazette so
specified, suffering or permitting the company's own shares
to be dealt with, issued, transferred or made the subject of
options or agreements within the Cook Islands or permitting
or suffering dealings, -transfers or agreements to - sell or
purchase or options therefor in respect of securities, notes
or rights issued by it to the public, or by reason of which
the public might acquire an interest in the company, to be
made within the Cook islands.

and "to carry on business" has a corresponding meaning.

(3) Notwithstanding subsection (2), a foreign company shall not
be regarded as carrying on business within-the Cook Islands .by.reason
only of the fact that within the Cook Islands it -

(a) is or becomes a party to any action or suit or any
administrative or arbitration proceeding or effects settlement
of an action, suit or proceeding or of any claim or dispute;

(b) conducts one isolated transaction that is completed within a
period of 31 days not being one of a number of similar
transactions repeated more than once.

{c) enters into trinsaclions or dealings with one
or more inturnatinonal companies or foreign
companies of a nature which do not entail the
physical establishmunt of a place of business
in the Cook Islands

(4) A foreign company shall not have a place of business in the
Cook Islands or carry on business in the Cook Islands for longer than
1 month unless it is registered as a foreign company under this Part
and a foreign company which acts and every officer thereof who permits
the foreign company to act in contravention of this subsection shall be
guilty of an offence against this Act.

(5) A foreign company shall not carry on in the Cook lIslands

any business which a company incorporated under this Act may not
carry on.

(6) The Minister may by .notice in the Cook Islands Gazette
order that any foreign company be restricted from. carrying on any
specified business within the Cbok lIslands and may by notice in the

Cook Islands Gazetle impose conditiors: subject to which any specified
business may be carried on by a foreign company within the Cook
Islands.

i i 11 be
:7) Registration of any company under Part X sha
cont):lus?ve of the fact that, for all of the purposes of
this Act, the company is validly incorporated outside

the Cook Islands.

CAmancled Ack 1a8€ [6; Act 1989122, Aot qal/ »J
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International Companies

201. Documents, etc., lto be Lodged

by Fereian _Companies - (1) Every foreign company shall, within
1 month after it establishes ‘a place of business or commences to carry
on business within the Cook Islands, lodge with the Registrar for
filing -

(a) a2 certified copy of the certilicate of its incorporation or
registration in its place of incorporation or origin or a
document of similar effect;

(b) a certified copy of its charter, statute or memorandum and
articles or other instrument constituting or defining its
constitution;

(c) a list of its directors and officers containing similar
particulars with respect to its directors as are by this Act
required to be contained in the register of the directors and
secretaries of a company incorporated under this Act;

(d) where a list includes directors resident in the Cook Islands
who are members of the local board of directors, a
memorandum duly executed by or on behalf of the foreign
company stating the powers of the local directors;

(e) a memorandum of appointment or power of attorney under the
seal of a foreign company or executed on its behalf in such
manner as to be binding on the company and, in either case,
verified in the prescribed manner, stating the name of a
trustee company that is authorised to accept on its behalf
service of process and any notices required to be served on
the company;

. (f) the address of the principal office of the trustee company
which is to be the registered office of the foreign company
in the Cook Islands; and

(g) a declaration in the prescribed form setting out particulars
of its authorised capital,

and the Registrar shall register the company under this Part by filing
the documents.

(2) Where a memorandum of appointment or power of attorney
lodged with the Registrar in pursuant of subsection (1)(e) is executed
by a person on behalf of the company, a copy of the deed or document
by which that person is authorised to execute the memorandum of
appointment or ‘power of atlorney, verified by statutory declaration in
the prescribed manner, shall be lodged with the Registrar and the copy
shall for all purposes be regarded as an original.

(3) Every foreign company shall have as its registered office in
the Cook Islands the principal office of a trustee company.

(4) On the registration of a foreign company under this Part or
the lodging with the Registrar of particulars of a change or alteration
of name and on payment of the prescribed fee, the Registrar shatl issue
a certificate in the prescribed form under his hand and seal which
certificate shall be prima facie evidence in all Courts of the particulars
mentioned in the certificate and shall be valid for a period of 12 months
from the date of issue and shall on payment of the prescribed fee, be
renewable from time to time for further periods of 12 months and the
provisions of section 14 (4), (5) and (6) shall apply mutatis mutandis.
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202. Return to be lodged where

Documents etc., Altered (1) Where any change or alteration js
made in-

(a) the charter, statute, memorandum or articles of the

4 fo'reign
company or other instrument lodged with the Registra

r;
(b) the directors of the foreign company;

(c) the address of the registered office of the forej

L . " gn compa
in its place of incorporation or orjgin; pany

(d) the name of the foreign company; or
(e) the powers of any directors resident in the Cook |

are members of the local board of directors of
company,

slands whg
the foreign

the foreign company shall within 1 month after the chan
lodge with the Registrar particulars of the change or
such documents as the regulations require.

ge or alteration
alteration_ang

(2) If a foreign company increases or decreases its authorised
share capital it shall, within 28 days after such change lodge with the
Registrar notice of the amount from which and to which it has been so
changed.

(3) If a foreign company not having a share capital increases the
number of its members beyond the registered number it shall, within 3
month after the increase was resolved on or took place, lodge with the
Registrar notice of the increase.

203. Service on Foreign Companies - Subject to any law relating to
the service of process in criminal causes, any document required to be
served on a foreign company shall be sufficiently served if addressed to
the foreign company and feft or sent by post to its registered office in
the Cook Islands.

204. Cessation of business in the Cook Islands - If a foreign company
ceases to have a place of business or to carry on business in the Cook
Islands it shall within 7 days after so ceasing lodge with the registrar
notice of that fact, and as from the day on which the notice is so
lodged its obligation to lodge any document, not being a document that
ought to have been lodged before that day, with the Registrar shall
cease, and the Registrar shall forthwith remove the name of that
foreign company from the register.

205. Foreign Liquidation =~ (1) if a foreign company goes into
liquidation or is dissolved in its place of incorporation or origin-

(a) the company or, where the company has been dissotved, the
person in whom the assets of the company vest by virtue of
the law of that place pursuant to the liquidation or
dissolution shall, within 1 month after the commencement of
the liquidation or dissolution or within such further time as
the Registrar in special circumstances allows, lodge or cause
to be lodged with the Registrar notice of that fact and,
when a liquidator is appointed, notice of such appointment;

(b) the Registrar shall forthwith appoint a liquidator and, until
the winding-up of its affairs in the Cook Islands is
completed, the foreign company shall be deemed to continue

to exist in the Cook lslands; and ,

(c) the Court shall be 'deemed to have ordered that it be wound
up.
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Cook Islands Laws

209. Transfer from the Cook Islands of . .
Companies Incorporated under this Act - (1) An international
company incorporated under this Act may,

if permitted by its articles or a spe?ial
resolution of its members and if .its directorsg sign
a statutory declaration to the effect that:

(a) the proposed transfer will not adversely
affect any creditor; and

(b) the company has complied with the provisiong
of this Act (including the payment of al}
fees); and

(c) secured creditors (if any) have consented in
writing P)

apply to the proper officer of a country other

than the Cook Islands, or of a jurisdiction within such a country, by
the laws of which such transfer is authorised for an instrument
transferring the company as if it had been incorporated under the laws
of that other country or jursidiction; and on and after the date of the
instrument of transfer the company shall become a company under the
laws of that country or jurisdiction and be domiciled therein.

(A-(3) [ Rpealed]

(4) Upon an instrument transferring the company to another
country or jurisdiction being executed by the proper officer of that
othe.r country or jurisdiction, the company shall forthwith notify the
Registrar of the details and the company shall be deemed to have
ceased. to be a company incorporated in the Cook Islands from the date
when its transfer to that other country or jurisdiction takes effect, and

the _Regi.strar shall remove its name from his register: Provided that
nothing in this subsection shall-

% : ’

(a) prevent such a company from being registered in the Cook
Islands to hear and détermine any proceedings commenced
therein by or against the company before it ceased to be a
company incorporated in the Cook Islands; or

(b) take away or affect the jurisdiction of any Court in the Cook
Islands to hear and determine any proceedings commenced

therein by or against the company before it ceases to be a
company incorporated in the Cook Islands.

(S5) Where an international company notifies the Registrar under
subsection (4) that an instrument transferring the company to another
country or jurisdiction has been executed by the proper officer of the
other country or jurisdiction and that notification is false, then,
notwithstanding that the Registrar has removed the name of the
company from the register in pursuance of the provisions of that
subsection- )

(a) the liability, if any, of every officer and member 9f the
company shall continue and may be enforced as if the
company were stiil registered under this Act; and

(b) the company shall be liable to be wound up pursuant to the

provisions of this Act as if it were still registered under
this Act.

[Amended Act aq1 13




International Companies

210. Transfer to Domestic Company Register - (1) An international
company incorporated under this Act, upon obtaining the approval of
the Minister and wilthin 2 months from the date on which that approval
is obtained, may apply to the Registrar under the Companies Act,

1970-71 to be regictered 2s a domestic company under that Act.

(2) An interpational company shall not apply to the Minister for

approval under subsection (1) unless -
’

(a) that application is authorised by -

(O] the holders. of not less than three-quarters of each
claes of shares in the company; and

(ii) the holders of not less than three-quarters of the
company's debentures, if any, of each class; and

(b) not-less than 28 days before applying to the Minister for
such approval, the company has published in the Cook
Islands Gazette a notice of its intention to make the

application; and

(e} it lodges ‘with the Minister an affidavit sworn by a director
of the company in which are set out the names and address
of its creditors and the total amount of its indebtedness to

creditors.

(3) The Minister shall not give his approval to an international

company applying for registration as a domestic company under the

Companies Act 1970-71 unless he is satisfied that -
(a) the requirements of subsection (2) have been complied with;

(b) the intended transfer is unlikely to be detrimental to the
rights or proper interests of any of the company's members,
. debenture holders or creditors; and .

(c) the company has complied with all the provisions of this Act
which it should have complied with,

and the Minister may make his approval conditional upon the company
taking such steps as he considers necessary to remedy any failure to
comply with any provision of this Act,

(4) The international company shall forthwith notify the
Registrar when the company is deemed to have ceased to be a company
incorporated under this Act. .
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211. Costs before Registrar - In respect of any proceedings before
the Registrar under the provisions of this Act the registrar at his own
discretion may direct that the costs of one party be paid in such
amount and by such other party as he thinks just.

212. Securily for Cosls - Where an international company is 3 plaintiff
in any court aclion or other legal proceedings the Court may require
sufficient security to be given for costs and stay all proceedings until
the security is given.

213. Disposal of Shares of Shareholder '

whose whereabouts are unknown - (1) Where by the exercise of
reasonable diligence an international company is unable to discover the
whereabouts of .a registered shareholder for a period of not less than 10
years the company may cause an advertisement to be published in a
daily newspaper circulating in the place -shown in the register of
members as the address of the shareholder stating that the company
after the expiration of 1 month from the date of the advertisement
intends to transfer the shares to the Registrar.

(2) If after the expiration of 1 month from the date of an
advertisement by an international company the whereabouts of a
shareholder remain unknown, the company may transfer the shares held
by the shareholder in the company to the Registrar and for that
purpose may execute for and on behalf of the owner a transfer of those
shares to the Registrar.

(3) The Registrar shall sell or dispose of any shares so received
in such manner and at such time as he thinks fit and shall deal with
the proceeds of the sale as unclaimed moneys.

214. Power to Grant Relief = (1) In any proceedings for negligence,
default, breach of duty or breach of trust against a person to whom
this section applies, if it appears to the Court before which the
proceedings are taken that he is or may be liable in respect thereof but
that he has acted honestly and reasonably and that, having regard to
all the circumstances of the case including those connected with his
appointment, he ought fairly to be excused for the negligence, defauit
or breach, the Court may relieve him either wholly or partly from his
liability on such terms as the Court thinks fit.

(2) Where any person to whom this.section applies has reason to
apprehend that any claim will or might be made against him in respect
of any negligence, default, breach of duty or breach of trust he may
apply to the Court for relief, and the Court shall have the same power
to relieve him under this section as it would have had if it had been a
Court before which proceedings against him for the negligence, default,
breach of duty or breach of trust had been brought.

(3} The persons to whom this section applies are-
(a) officers of an international company;

{e) persons employed by an international company as auditors,
whether or not they are officers of the company;

(c) experts within the meaning of this Act; and

(d) any persons who are receivers, receivers and managers or
liquidators appointed or directed by the Court or the
Registrar to carry out any duty under this Act in relation to
an international company and all other persons S5O appointed
or so directed. ’ '

215. Irregularities in Proceedings - (1) No proceedings u’nfjer this
Act shall be invalidated by any defect, irregularity or defgc:lency of
notice or time unless the Court or the Registrar is of opinion that
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216. Translation of Instruments - (1) Where under thi_s Act an
international company is required to lodge with the Registrar any
instrument, certificate, contract or document or a certified copy thereof

and the same is not written in the English language the company shall
lodge at the same lime with the Registrar a certified translation thereof.

(2) Where under this Act an international company is required to
make available for public inspection any instrument, certificate, contract
or document and the same is not written in the English language the
company shall keep at its registered office in the Cook Islands a

certified translation thereof.

(3) For the purpose of this section, a "certified
translation" means a translation into the English
language certified in the English language as a correct
translation by the translator before -~

(a) a diplomatic or consular officer of any country;

(b) a notary public, justice of the peace or similar
person of any country;

(c) any solicitor in the Cook Islands or similar
person of any country specified by s 229A of this
Act; or :

(d) any other person before whom by any law of the
Cook Islands affidavits may lawfully be sworn for
use in proceedings in any Court in the Cook
Islands.

Cheaded Pt 1991137

217218 —m

[Repeoled Act 1Al Ell

219. General Penalty Provisions - {1} Any person who-

(a) does anything which by or under this Act he is forbidden to
do;

(b) does not do something which by or under this Act he is
required or directed to do; or

(c) otherwise contravenes or fails tc comply with any provision
of this Act,

shall be guilty of an offence against this Act and, save as hereinafter
provided in this section shall be liable on conviction to a fine of $500.

(2) Any person who is guilty of an offence against the
provisions, or any part of the provisions, of any.one of sections 8, 54,
76, 113, 127, 128, 141, 193 and 241 shall be liable on conviction to a
fine of $1,000 and to imprisonment for 6 months in respect of each such
offence. *




International Companies

(3) Any person who is guilty of an offence against the
provisions, or any part of the provisions, of any one of sections- 87,

LQ?'-?’ 194, 195,232 and 239 shall be liable on conviction to a fine of $5,000
and to imprisonment for 12 months in respect of each such offence.
(4) Where -

(a) any person is convicted of an offence
ifdvolving dishonesty; and

- (b) the Court is satisfied that the
international company has suffered loss or
damage as a result of the act or omission
that constitutes the offence,

the Court may in addition to imposing a penalty if
it sees fit, order the convicted person to pay
compensation to the international company of such
amount as the Court specifies. :

Chmended Act (921313

220. Procedure where none laid down - In the event that any act or
step is required or permitted to be done under this Act and no form is
prescribed or procedure laid down in this Act or the regulations for
doing the same, application may be made to the Registrar for directions
as to the manner in which the same may be done and any act or step
done or taken in accordance with his directions shall be a valid

performance of such act or step.

221. Regulations - (1) Regulations may be made by the Queen's
Representative prescribing all matters and things required or authorised
by this Act to be prescribed or grovided or which are necessary or
convenient to be prescribed or provided for carrying out or giving
effect to this Act and in particular. for prescribing penalties for

breaches of the regulations.
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(2) Regulations may be made by the Queen's Representative
fixing and prescribing the fees to be paid under this Act and may be
made delegating the power of fixing such fees to prescribed persons or
bodies.

222. Rules of Court - The Chief Justice may make rules of court
concerning the mode of proceedings to be had for winding-up an
international company or foreign company in the Court and for giving
effect to the olher provisions of this Act by which jurisdiction is
conferred on the High Court.
223. Appeals - (1) An appeal shall lie to the Court in resgect of any
decision, order or approval made, given or refused by the Registrar in
exercise of his powers under any one or more of the seciions,
sub-sections, paragraphs and sub-paragraphs of this Act specified
hereunder- )

(a) section 54 (1);

(b) section 54 (2) (b); s

(e) section 54 (2) (c) (ii);

(d) section 54 (3);

(e) section 55;

(f) . section 78;

(g) section 83;

(h) section 127;

(i)- section 129;

(j) section 137;

(k) section 177;

(1) section 157;

(m) section 215;

(n) section 233;

. (o) section 234;

(p) section 244. s

(2) Pending the determination of an appeal brought under
subsection (1), no step shall be taken consequentially upon such
decision, order approval, or refusal unless the Court or a judge or,
the Registrar of the Court otherwise orders.
224. Power of Exemption - (1) The Minister may of his own motion or
pursuant to an application in writing lodged with the Registrar by an
international company or foreign company duly incorporated or
registered under this Act, by any other foreign company or by any
unregistered or unincorporated body exempt such company or body from
all or any part of the provisions of this Act and may impose such terms
and conditions as he thinks fit as a condition under which such

exemption is granted; an exemption granted under this subsection may
be revoked by the Minister at any, time. !

(2) In dealing with an applicatlon under this section the Minister
shall not be required to act judicially and his decision shall in all cases
be final.
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22S. Prohibitions by Minister - Q)]

Where the Minister suspects that:

(a) any international company OI fore@gn company has
been, or may be, involved in, or 1S associated
with or related to any person who has been, or may
be, involved in the laundering of the proceeds of
the sale of prohibited narcotic substances or
jillegal drugs whether in the Cook Islands or
elsewhere; or

(b) an international or foreign company has.been, or
may be, involved in, or is associated with or
related to any person who has been, or may be,
involved in criminally fraudulent activitles
whether in the Cook Islands or elsewhere;

then the Minister may make an order

fi] prohibiting the initial incorporaticn of any international
company or class of companies;

Li] prohibiting the initial registration of a foreign company; or

idJ directing any international company or foreign company to

cease to carry on its business or part of its business either
, immediately or within such time as may be specified in the
order. .

(2) An order made under this section may be revoked or varied
by the Minister.

(3) In making an order under this section the Minister shall not

be required to act judicially_and such order shall be final.
v ed pct 1qal(3l

226. No Action to lie agains certain Persons - No action shatl lie
against the Government or any statutory body or authority of the Cook
Islands, the Queen's Representative the Prime Minister, any Minister,
any judge or any public officer in respect of anything done or omitted
in exercise or purported exercise by the Queen's Representative the
Prime Minister, any Minister any Judge or any public officer of its or
his functions or duties under this Act. '

226@. Enforcement of Indemnity - Where an inter-
nat}onal company provides in its memorandum or
art}cles that any director secretary or other
9f£1cer or servant shall have a right of indemnity
in respect of costs charges losses damages or
expenses incurred that indemnity (if otherwise
enforcea?le) may be sued upon by any person to whom
that. 1ndeyn1ty is expressed as extendin

n?tw1thstandlng that such person may: not be g
signatory to the memorandum or articles (as the case
may be) and shall be as binding and enforceable as

if contained in a deed executed by th
the benefit of that person. ¥ the conmpany for

[Added Ad 1999/22]
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227. Secrecy - (1) All proceedings, other than criminal proceedings,
relating to international companies commenced in any Court either under
the provisions of this Act or for the purpose solely of determining the
rights or obligations of officers, members or holders of debentures, and
any appeal from a decision therein, shall, unless such Court otharwise
orders, be heard in camera and no details of the proceedings shall be
published by any person without-leave of such Court

(2) Where-

(a) in any proceedings for winding-up an international company
the court is satisfied that the company or any officer thereof
has failed to comply with any provision of this Act; or

(b) an international company or any officer thereof is convicted
by any Court of any offence under this Act,

such Court may, if it thinks fit, order that the records and reglsici's
of that ‘company are to be deposited with the Registrar and that such
records, books and registers and the entries in the Registrar's
registers and records relating to that company are to be opened to .
public inspection.

(3) Any person or entity who, with respect to an
international company or a foreign company registered
under this Act and whether in the Cook Islands or
elsewhere - e

(a) divulges;
(b) attempts, offers or threatens to divulge;

(c) induces or attempts to induce other persons to
divulge;

(d) incites, abets, counsels or procures any person
to divulge; or

(e) is knowingly concerned in the divulging of:;
any information or communication in respect of,
in relation to or concerning -

(1) the membership of or beneficial ownership
of, any share or other interest in such a
company ;

(ii) the identity of any member of such a
company or the interest (legal or
beneficial) of any such member in such a
company;

(iii) the management or officers of such
company; .

(iv) any of the business, .financial or othey
affairs or transactions of such a
company;

(v) the assets or liabilities of such a
company; Or

(vi) the existence of, or the contents of,
register maintained by such a company oy
any other docuzentation held by the

company, s

shall be quilty of an offence against this Act.
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(7) This section shall bind all instrumentalities

of the Government of the Cook Islands in their
executive, legislative and judicial capacities.

1 apply to every international
company and to every foreign company to the extent to
which that information relates to any branch of the
foreign company in the Cook Islands or any busliness
which it conducts in the Cook Islands or in relation to
any person who is a resident of the Cook Islands.

CAmended Act 10a1/30]

(8) This section shal

228. Gt:varantee by C'rown - The Crown guarantees to all international
companies and foreign companies that there shall be no compuisory
acquisition or exoropriation of the property of such companiss, or thair

investors, situated in the Cook Islands except -
(a) in accordance with the due process of law;
(b) for a public purpose defined by law; and

(c) in payment of compensation as defined by law.

228A. Form of Conipany, registers and

reco rd§

Subject to section 103 of this

. Act

;egésﬁer, rgcords, accounts or documents réqi?ﬁed t

m:§ beykzgt12tern§:10nal company pursuant to this Agt

n written, magnetic, electronic

?tger data storage form, provide& that the or any
n.ernatxogal company can readily produce legibl

printed evidence of its contents. ¢

CAdded Act iqai /3r]
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2283 . Asset Protechon

(1) This section shall only apply to an
international company where the articles of that
international company state that the section shall so

apply.
(2) In this section -

"Expropriation" means any act of confiscation,
compulsory acquisition, nationalisation or any
similar act;

“"Membership interest® means -

(a) any share or interest in any share in ap
international company (other than a
bearer share); or

(b) any other interest of a person where that
interest arises from or in connection
with the fact that the person is a member
of an international company.

“Specified person' means the person or persons
nominated in the articles of an international
company for the purpose of this section; and

"Specified event®" means any event stated in the
articles of an .international company to be a
specified event in respect of one or more of
the members of that international company.

(3) The articles of an international company may
provide that on the happening of any specified event
(including without limitation where any foreign
governnment cxpropriates any membership interest of a
member of ap international company) then the provisions
of this section shall apply.

(4) Upon the occurrence of any specified event:

(a) the membership interest of any member of
an international company affected by that
event shall automatically vest in the
specified person and if more than one

* specified person, to those specified
persons in the proportions in the manner
stated in the articles of the
international company: and .

(b) no other person (including the original
owner) shall have any rights in or to the
menbership interest.

(5) Every holder of a membership interest in an
international company shall be entitled to nominate one
or more specified persons and if more than one
specified person is nominated by a holder of a
menbership interest, the proportions and manner in
which the membership interest shall vest in each of
those specified persons shall be stated.

(6) A holder of a membership interest in an
international company shall be entitled at any time,
and from time to time, to nominate or remove a
specified person by notice in writing to the
international company.

Cadded Ack 10q1}30]
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223(3 Aoﬂhr‘ahon of various sechens 1o
_mues himited by anarantee and
COmodmLee linn 14ed WM\ ALiarartee
ond _clhares ~

(1) Refetence in the following sections of
this Act to the words "share", "shares" and
“ghareholder” shall, in respect of a company limited by
guarantee or a company limited by shares and limited by
guarantee, be taken to be a reference to the words
"membership interest®, "membership interests" and
"member®”, respectively: .

Section 6 Section 71
Section 14 Section 94
Section 16 Section 99
Section 31 Section 105
Section 33 Section 107
Section 49 Section 111
Section 53 Section 117
Section 55 Section 127
Section 61 Section 130A
Section 62 Section 159
Section 63 Section 172
Section 65 Section 209
Section 68 Section 210
Section 69 All the sections of Part XII.

Section 70

CAclded Act 19a1/3l]

PART XI1

SHARES AND DEBENTURES

DIVISION 1 - interpretation avhd APP"'CG"‘@

CAwmended Act Rao/y]
229. Interpretation - in this Part, except in so far as Lhe conlext or

subject matter otherwise indicates or requires -

"Borrowing company" means an international company that is or
will be under a liability, whether or not such liability is present
or future, to repay any money received or to be received-by it in
response to an invitation to the public to subscribe for or
purchase debentures of the company;

"Guaranter company" in relalion to a borrowing company, means an
international company that has guaranteed or "has agreed to
guarantee the repayment of any money received or to be received
by the borrowing company in response to an invitation to the
public to subscribe for or purchase debentures of the borrowing
company.

229A Non- appllcatlon of Division 2 where or0§g_ctus
registered in approved jurisdiction - Division 2 of this
Part of this Act shall have no application to any
invitation, prospectus or advertisement where a
prospectus }n connection with the issue of shares or
debentures in or the depositing or lending of money with
or to an international company as the case may be has
been registered in any jurisdiction in which is located
an Approved Stock Exchange as defined in section 126A of
this Act:

Provided that within 28 days of registering or
filing the prospectus in the relevant jurisdiction a copy
of such prospectus has been delivered to the registered
office of the international company and a duplicate copy
signed by at least 2 directors of the international
company has been delivered to the Registrar who shall
forthwith file such dupl1cate prospectus on the
international company's file at his office.

CAdoled Act  Qqo/u]]
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229B. Non applicaton of Divisierne 2 and3 1o
Reottered Listed Compaoines

Nothing in Division 2 or Division 3 of this
Part of this Act shall apply to any Registered Listed

Company.
¢
DIVISION 2 - Prospectuses
230. Offers to Public - Any international company which, or any
officer, director, agent or.any other person cn behalf of the company
who, ’

(a) issues an invitation or distributes forms of application to the
public or to any member of the public to subscribe for shares or

debentures in the company; or

(b) issues an invitation to the public or to.any member of the public
to deposit money with or lend money to the company;

shall be guilty of an offence against this Act, unless;

(c) the Minister has given his prior written consent to the .issuing of
that invitation or the distribution of those forms of application to

the public; and

(d) that invitation or form of application to the public is made in
accordance with this Part.

231. Requirement to Issue a Prospectus with any form of
application for Shares or Debentures - Subject to Section 233 -
(1) And subject to subsection (2), a person shall not issue,
circulate or distribute any form of application for shares in or
debentures of an international company unless the form is issued,
circulated or distributed together with a prospectus a copy of which
has been lodged with and filed by the Registrar. -

(2) Subsection (1) shall apply unless the form of application is
issued circulated or distributed in connection with shares or ‘debentures

which are not offered to the public.

. (3) An international company shall not, without the approval of a
general meeting, vary the terms of a contract referred to in the
prospectus, unless the variation is made subject to the approval of a

general meeting.
232. Invitations to Public to lend money to or

- Deposit Money with a Company - (1) An invitation to the public
to deposit money with or lend money to an international company shall
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International Companies

(c) of debentures or certificates of debenture stock,

issued by the company upon or subject to the terms and conditions
contained in a trust deed referred to or identified in the cerlificate,
shall be ,deemed to be a document evidencing the indebtedness of that
company in respect of that deposit or loan.

233. Requirements of a Prospectus - (1) Until regulations relating to
the issue of prospectuses have been made, no prospectus shall be
issued unless it has been approved as to its form and content by the
Registrar.

(2) Upon regulations relating to the issue of prospectuses being
made, a prospectus shall be issued only in accordance with the
provisions of such regulations.

234. Advertisements - (1) No advertisement offering or calling
attention to an offer or intended offer of sihares in or debentures of an
international company or proposed international company to the public
for subscription or purchase shall be published in the Cook Islands or
elsewhere until it has been approved by the Registrar.

(2) Application for approval of an advertisement shall be lodged
with the Registrar together with a copy of the advertisement verified in
such manner as the Registrar directs.

(3) Any person or company who publishes or causes to be
published in the Cook Islands or elsewhere an advertisement without the
prior * approval of the Registrar in breach of the provisions of
subsection (1) shall be guilty of an offence against this Act. :

235. Retention of Over-Subscriptions
in Debenture Issue - (1) An international company shall not
accept or retain subscriptions to a debenture issus in excess of the
. amount of the issue as disclosed in the prospectus unless the company
has specified in the prospectus-

(a) that it'expressly reserves the right to accept or retain
over-subscriptions; and

(b) a limit on the amount of the over-subscriptions that may be
accepted or retained.

(2) Subject to the provisions: contained in the regulations, where
an international company specifies in a prospectus relating to a
debenture issue that it reserves the right to accept or retain
over-subscriptions-

(a) the company - shall not make, authorise or permit any
statement or reference as to the asset-backing for the issue
to be made or contained in any prospectus relating to the
issue, other than 'a statement of reference to the total assets
and the total liabilities of the company; and

(b) the prospectus shall contain a statement or reference as to
what the total assets and total liabilities of the company
would be if over-subscriptions to the limit specified in the
prospectus were accepted or retained.

236. Registration of Prospectus - (1) A prospectus shall not be
issued, circulated or distributed by any person unless a copy
thereof has been lodged with and filed by the Registrar.

(2) The Registrar shall not file a copy of any prospectus issued
by an international company unless -

S50Y
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(a) a copy signed by every director and by every person who is
named therein as a proposed director of the company or by
his agent authorised in writing is locdged with the Registrap
on or before the date of its issue and the prescribed fee
paid;

(b) the prospectus appears to comply with the requirements of
this Act and the regulations’ or the Registrar is satisfied
that any departure from the requirements of this Act or the
regulations by such prospectus is justified and is unlikely to
mislead a person investing on the faith of its contents; and

(c) there are also lodged with the Registrar copies, verified as
the Registrar directs, of any consents required by section
238 to the issue of the prospectusfor, in the case of such a
contract not reduced into writing, memorandum giving full
particulars thereof verified as the Registrar directs.

(3) If a prospectus is issued by an international company
without a copy thereof having been so filed, the company and every
person who is knowingly a party to the issue of the prospectus shall be
guilty of an offence against thii Act.

CAnnended Act 1@ao

237. Document containing ot/ft';‘ of Shares

to be deemed to be a Prospectus - (1) Where an international
company allots or agrees to allot to any person any shares or
debentures of the company with a view 2 2l er arny of them being
offered for sale to the public, the offer to the public shall be made
through a trustee company and any document by which the offer for
sale to the public is made shall for all° purposes be deemed to be a
prospectus issued by the company and all enactments and rules of law
as to minimum subscriptions, to advertisements, to the contents of
prospectuses and to liability in respect of advertisements and statements
and non-disclosures in prospectuses, or otherwise relating to
prospectuses, shall apply and have effect accordingly as if the shares
or debentures had been offered to ithe pubiic and as if persons
accepting the offer in respect of any shares or debentures were
subscribers therefor but without prejudice to the liability, if any, of
the persons by whom the offer is made in respect of statements or
non-disclosures in the document or otherwise.

(2) For the purposes of this Act, it shall, unless the contrary is
proved, be evidence that an allotment of, or an agreement to allot,
shares or debentures was made by an internationa! company with a view
to the shares or debentures being ofterea ror saie 10 the public if it is
shown-

(a) that an offer of the shares or debentures or any of them for
sale to the public was made within 6 months after the
allotmant cr agreament i alict; o

(b) that at the date when the offer of the shares or debentures
or of any of them fur sdle W the pubiic was made, the whole
consideration to bhe received hy the company in respect of
the shares or the debentures had not been so received.

(3) The requirements of this Division as to prospectuses shall
have effect as though the persons making an offer to which this section
relates were .persons named in a prospectus as directors of an

| international' company.

(4) In addition to complying with the other requirements of this
Division, the deccument making the offer zhal! state- .

ks
(a) the net amount qf the consideration received or to be
received by the international company making the offer in
respect of the shares or debentures to which the offer
relates; and

and of

A all material
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International Companies

(b) the place and time at which the contract under which the
shares or debentures have been or are to be allotted may be
inspected.

(S) Where an offer to which this section relates is made by an
international company, it shall be sufficient if the document referred to
in subsection (1) is signed on behalf of the company by 2 directors of
the company and any such director may sign by his agent aulhorised in
writing. ’

238. Expert's consent to issue of Prospectus

containing Statement by him - (1) A prospectus inviting the
subscription for or purchase of _shares in or debentures of an
international company and including a statement purporting to be made
by an expert or to be based on a statement made by an expert shall
not be issued unless-~

(a) he has given and has not, before the lodging of a copy of
the prospectus for filing, withdrawn his written consent to
the issue thereof with the statement included in the form and
context in which it is included; and

(b) there appears in the prospectus a statement that he has
given and not withdrawn his consent.

(2) If any prospectus is issued by an international company in
contravention of this section, the company and every person who is
knowingly a party to the issue thereof shall be guilty of an offence
against this Act.

239. Civil Liability for mis-statement

in Prospectus - (1) Subject to this section, each of the
following persons shall be liable to pay compensation to all persons who
subscribe for or purchase any shares or debentures in an international
company on the faith of a_prospectus for any loss or damage sustained
by reason of any untrue statement therein, or by reason of the wilful
non-disclosure therein of any matter of which he had knowledge and
which he knew to be material, that is to say every person who-

(a) is a director of -the company at the time of the issue of the
prospectus;

(b) authorised or caused himself to be named and i$ named in
the prospectus as a director or as having agreed to become
a director either immediately or after an interval of time;

(¢é) is a promoter of the company; or
(d) authorised or caused the issue of the prospectus.

(2) Notwithstanding anything in subsection (1), where the
consent of an expert is required to the issue of a prospectus and he
has given that consent, he shall not by reason only thereof be liable as
a person who has authorised or caused the issue of the prospectus
except in respect of an untrue statement purporting to be made by him
as an expert, and the inclusion in the prospectus of a name of a person
as a trustee for debenture holders, auditor, banker, barrister, solicitor
or stock or share broker shall not for that reason alone be construed
as an authorisation by such person for the issue of the prospectus.

(3) No person shall be so liable In respect of the issue of a
prospectus by an international company If he proves-

(a) that, having consented fo become a director of the company
he withdrew his consent before the issue of the prospectus,
and that it was issued without his authority or consent; °
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{b) that the prospectus was issued without his knowledge or
consent and he gave reasonable public nolice thereof
forthwith after he became aware of its issue;

(c) that after the issue of the prospectus and before allotment
or sale thereunder and, on becoming aware of any untrue
statement therein, he withdrew his consent and gave
reasonable public notice of the withdrawal and of the reason
therefor; or ’

(d) that-

(i) as regards every untrue statement not purporting to
be made on the authority of an expert or of a public
official document or statement, he had reasonable
ground to believe, and did up to the time of the
allotment or sale of the shares or debentures believe,
that the statement was true;

(ii) as regards every untrue statement purporting to be a
statement made by an expert or to be based on a
statement made by an expert or contained in what
purports to be a copy of or extract from a report or
valuation of an expert, it fairly represented the
statement, or was a correct and fair copy of or extract
from the report or valuation and he had reasonable
ground to believe, and did up to the time of the issue
of the prospectus believe, that the person making the
stotement was competent to make it and that that
person had given the consent required by section 238
to the issue of the prospectus and had not withdrawn
that consent before delivery of a copy of the
prospectus for registration or, to the defendant's
knowledge, before any allotment or sale thereunder;
and .

(iii) as regards every untrue statement purporting to be a
statement. made by an official person or contained in
what purports to be a copy of or extract from a public
official document, it was a correct  and fair
representation of the statement or copy .of or extract
from the document.

(4) Subsection (3) shall not apply in the case of a person liable,
by reason of his having given a consent required of him by section
238, as a person who has authorised or caused the issue of the
prospectus in respect of an untrue statement purporting to have been
made by him as an expert.

(5) A person who apart from this subsection would under
subsection (1) be liable by reason of his having given a consent
required of him by section 238, as a person who has authorised the
issue of a prospectus in respect of an untrue statement purporting to
be made by him as an expert shall not be so liable if he proves-

(a) that, having given his consent under section 238 to the
issue of the prospectus, he withdrew it in writing before a
copy of the prospectus was lodged with the Registrar;

(b) that, after a copy of the prospectus was lodged with the
Registrar and before allotment or sale thereunder, and on
becoming aware of the untrue statement, he withdrew his
consent in writing ai;\d gave reasonable public potice of the
withdrawal and of the reasons therefor; or

(c) that he was competent to make the statement and that “e had
reasonable ground to belleve and did up to the time of the
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allotment or sale of the shares or debentures believe that the
statement was true.

(6) Where-

(a) a prospectus contains the name of a person as a director of
,an international company, or as having agreed Lo become a
director, and he has not consented to become a director, or
has withdrawn his consent before the issue of the
prospectus, and has not authorised or consented to the issue
thereof; or

(b) the consent of a person is required under section 238 to the
issue of the prospectus and he either has not given that
consent or has withdrawn it before the issue of the
prospectus,

the directors of the company, and any other person’ who authorised or
caused the issue thereof shall be liable to indemnify the person so
named or whose consent was so required against all damages, costs and
expenses to which he may be made liable by reason of his name having
been inserted in the prospectus or of the inclusion therein of a
statement purporting to be made ‘by him as an expert, or in defending
himself against any action or legal proceeding brought against him in
respect thereof.

(7) here in any prospectus or advertisement of the kind
referred to in section 234 (1) there is an untrue statement or wilful
non-disclosure any person who authorised or caused the. issue of the
prospectus or advertisement shall be guilty ¢~ an offence against this
Act unless he proves that the statement or non-disclosu-2 was
immaterial or that he had reasonable grounds for believing and did, up
to the time of the issue of the prospectus, believe that the statement
was true or that the non-disclosure was immaterial. i

(8) A person shall not be deemed to have authorised or caused
the issue of a prospectus by reason only of his having given the
consent required by this Division to the inclusion therein of a statement
purporting to be made by him as an expert.

DIVISION 3 - Restrictions on Allotment

240. Minimum Subscriptions - (1) No allotment shall be made of any
shares of an international company offered to the public unless the
shares have been offered to the public through a trustee company.

2) A trustee company shall be the agent of an international

company which has offered shares to the public through the trustee

company to receive applications for allotment of the shares and shall be
so described in the prospectus.

(3) All moneys payable on application for the shares in an
international company shall be paid to the trustee company acting as
agent for the company and pending receipt by the trustee company of
the amount of the minimum subscription it shall hold all moneys received
by it as a stakeholder and if the amount of the minimum subscription is
not received by the trustee company within the time stated in the
prospectus, the trustee company shall, subject to any right under the
terms of the prospectus to deduct any costs and charges owing to it or
to the Registrar in connection with the prospectus or the offer or his
acting as such broker in the mé':tter, return the application money or
such proportion thereof as remains after making deductions, if any, in
accordance with the terms of the prospectus to the applicants pro rata
in accordance with the respective amounts paid by them.

o1
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(4) Upon receipt by a trustee company acting as agent for an
international company of the amount of the minimum subscription on -
behalf of the company the lrustee company shall, subject to its right to
deduct from such moneys ils proper remuneration and disbursements,

hold such moneys and any further application moneys as agent for the
company.

(5) No allotment shall be made of any shares of an international
company offered to the public unless-

(a) the minimum subscription has been subscribed; and

(b) the sum payable on application for the shares so subscribed
has been received by the company,

and if a cheque for the sum payable has been received by the company
the sum ‘shall be deemed not 1o have been received by the company
until the cheque is paid by the bank on which it is drawn.

(6) the minimum subscription shall be-

(a) calculated -

(i) on the nominal value of each share where they have
such a value; or

(ii) on the price at the time of issue where they have no
par value; and :

(b) reckoned excluding any amount payable otherwise than in
cash.

(7) The amount payable on application on each share offeréd to
the public shall not be less than 5 per centum of the nominal amount of
the share or of the issue price, as the case may be.

(8) Any condition requiring or binding any applicant for shares
to waive compliance with any requirements of this section shall be void.

(9) No international company shall allot, and no officer or
promoter of an international company or a proposed -international
company shall authorise or permit to be allotted, shares or debentures
to the public on the basis of a prospectus after the expiration of 12
months from the issue of the prospectus.

(10) None of the provisions of subsections (1) to (9)
(both inclusive) of this section shall have any ’
application in any case where Division 2 of this Part has
no application by virtue of section 229A.

[Awended Act 1044 ]
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241. Application moneys to be held
in Trust until Allotment -

(1) Subject to section 240(3), (4) and (5), all
application and other moneys paid prior to
allotment by any applicant on account of shares or
debentures offered to the public by an
international company, shall until the allotment
of such shares or debentures, be held'by the
company upon trust for the applicant in a separate
trust account at a bank or in the case.of a
prospectus registered in any jurisdiction in which
is located an Approved Stock Exchange as defined

~in section 126A of this Act shall'be_held in
accordance with the laws of that jurisdiction.

) (2) if default is made in complying with this section, by an
mterpational company, every' officer of the company in default who
knowingly and wilfully authorises or permits the default shall be guilty
of an offence against this Act.

) (3) For the purposes of this section, "bank" means a company
!lcensed under the Off-Shore Banking Act 1981 or any company or
mstit;uti:;nf caml;ying on banking. business outside the Cook Islands and
approved for the purposes of this section by the Registrar.
TAmended Act 19qc/u; Act (qal ¢31]
242, Trustee for Debenture Holders - (&D] Every international
company which offers debentures to the public for subscription or
purchase under this Act shall make provision in those debentures or in

a trust deed relating to those debentures for the appointment of a
trustee company as trustee for the holders of the debentures.

(2) A borrowing company shall not allot any debentures until
such time as a trustee company has been appointed trustee for the
holders of those debentures. ’

(3) If default is made by a borrowing company in complying with
any provisions of this section, the company and every officer of the
company who is in default shall be guilty of an offence against this
Act.

(4) No perscn or company, other than a trustee company, shall
act as trustee for the holders of debentures.
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243. Contents of Trust Deed - (1) Where an international company
offers debentures to the public for subscription the debentures or the
relevant trust deed shall contain a limitation on the amount that the
borrowing company may borrow, pursuant to those debentures. That
deed, shall contain covenants by the borrowing company, or shall be
deemed to contain covenants by the borrowing company to the following
effect:-

<+

(a) that the borrowing company will use its best endeavours to
carry on and conduct its business in a proper and efficient
manner;

(b) thut, to the same extent as if the trustee company a.cting'as
trustee for the holders of the debentures were a director of
the company the borrowing company will-

(i) make available for the trustee company's inspection
the whole of the accounting or other records of the
borrowing company; and

(ii) give to the trustee company such information as is
normally required with respect to all matters relating
to the accounting or other records of the borrowing
company;

(c) that the borrowing company will, on an application delivered
to its registered office in the Cook Islands by persons
holding not less than one-tenth in nominal value or in
number of the issued debentures, give notice -

(i) to each of the holders of those debentures, other than
debentures payable to bearer, at his address as
specified in the register of debentures; and

(ii) by an advertisement in such newspaper as the
Registrar shall direct addressed to all holders of those
debentures,

of a meeting of the holders of those debentures to consider
the accounts and balance sheet for the last preceding annual
' accounting period of the borrowing company and to give to
the trustee company acting as trustee for the holders of the
debentures directions in relation to the exercise of its
powers, such meeting to be held as prescribed by
regulations, if any, and otherwise at a time and place
specified in the notice and advertisement, under the
chairmanship of a person nominated by the trustee company
or such other person as is appointed in that behalf by the
holders of those debentures present at the meeting; and

(d) that all interest, principal and premium, if any, payable to
the debenture holders under the terms of the said

debentures or the relevant trust deed shall be paid to the
debenture holders in the Cook Islands free of all income tax
stamp duty or other tax, or impost or deductions of am',
kind whatsoever, nolwithstanding any Act or law of any
other state to the contrary.

Provided that in any case where Division 2 of this Part
has no application by virtue of section 229A parggraph
(d) of this subsection shall not apply <_:ompulsor1,1y but
may apply at the election of the borrowing company.

ol
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Subject to this section, any provision contained in a trust

deed relating to or securing an issue of debentures, or in any contract
yvnth the holders of debentures secured by a trust deed, shall be vojg
in so far as it would have the effect of exempting a trustee company

from or

indemnifying it against liability for breach of trust where it

fails to show the degree of care and diligence required of it as trustee

having

regard to the provisions of the trust deed or contract

conferring on it any powers, authorities or discretions.

3)
(a)

(b)

Subsection (2) shall not invalidate~

any release otherwise validly given in respect of anything
done or omitted to be done by the trustee company before
the giving of the release; or

any provision enabling such a release to be given-

(i) on the agreement thereto of a majority of not less
than three-fourths in nominal value or in number of
the debenture holders present and voting in person
or, where proxies are permitted, by proxy at a
meeting summoned for the purpose; and

(ii) with respect to specific acts or omissions of the
trustee company.

CAmended Ack 1990/ 4]

244. Duties of Trustee Company - (1) A trustee company, when

acting as trustee for the holders of debentures-

(a)

(b)

(¢c)

(d)

(e)

shall exercise reasonable diligence to ascertain whether or
not the assets of the borrowing company and each of its
guarantor companies, which are or may be available by way
of security or otherwise, are sufficient or are likely to be or
become sufficient to discharge the principal debt as and
when it becomes due; .

shall satisfy itself that each prospectus relating to the
debentures does not contain any matter which is inconsistent
with the terms of the debentures or with the relevant trust
deed;

shall exercise reasonable diligence to ascertain whether or
not the borrowing company and each of its guarantor
companies have committed any breach of the covenants,
terms and provisions of the debentures or the trust deed;

except where it is satisfied that a breach of the covenants,
terms and provisions of the debentures or the trust deed
would not materially prejudice the security, if any, for the
debentures or the interest of those holders, shall take steps
and do all such things as it is empowered to do to cause the
borrowing company and any of its guarantor companies to
remedy the breach of those covenants, terms and provisions;

where the borrowing company or any of its guarantor
companies fails when so required by the trustee company to
remedy any breach of the, covenants terms and provisions of
the debentures or the trust deed, may place the matter
before a meeting of holders of the debentures, ‘submit such
proposals for the protection of their investment as that
trustee company considers necessary or appropriate and
obtain the directions of the holders in relation thereto; and
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(F) where the borrowing company submits to those holders a
compromise or arrangement, shall give them a statement
explaining the effect of the compromise or arrangement and,
if it thinks fit, recommend to them an appropriate course of
action to be taken by them: in relation thereto.

(2)' Where, after due enquiry, a trustee company acting as
trustee for the holders of debentures at any time is of the opinion that
the assets of a borrowing company and of any of its guarantor
companies which are or should be available, whether by way of security
or otherwise, are insufficient or likely to become insufficient, to
discharge the principal debt as and when it becomes due, the trustee
company may lodge an application in the prescribed form with the
Registrar for an order under this subsection and the Registrar may, on
such application, after giving the borrowing company an opportunity for
making representations in relation to that application, by order in
writing served on the company at its registered office in the Cook
Islands, impose such restrictions on the activities of the company,
including restrictions on advertising for deposits or loans and on
borrowing by the company as the Registrar thinks necessary for the
protection of the interests of the holders of the debentures or the
Registrar may, and if the borrowing company so requires, shall, direct
the trustee company to lodge an application with the Registrar for an
order under subsection (4) and the trustee company shall apply
accordingly.

(3) Where-

(a) after due ‘enquiry a trustee company acting as trustee for
: the holders of debentures at any time is of the opinion that
the assets of the borrowing company and of any of its
guarantor companies which are or should be available are
insufficient, or likely to become insufficient, to discharge

the principal debt as and when it becomes.due; or

(b) the company has contravened or failed to comply with an
order made by the Registrar under subsection (2),

the trustee tompany may, and, where the borrowing company has
requested the trustee company to do so, the trustee company shall,
lodge an application with the Registrar for an order under subsection

(4).

(4) Where an application is lodged by a trustee company with the
Registrar under subsection (2) or (3), the Registrar, after giving the
borrowing company an opportunity of being heard, may order all or any
of the following things, namely:-

(a) direct the trustee company to convene a meeting of the
holders of the debentures for the purpose of placing before
them such information relating to their interests and such
proposal for the protection of their interests as the trustee
company considers necessary or appropriate and for the
purpose of obtaining their directions in relation thereto and
give such directions in relation to the conduct of the meeting
as the Registrar thinks fit; :

(b) direct the trustee company to apply to the Court for an
order that all or any actions or proceedings before the Court
by or against the borrowing company be stayed;

(c) restrain the payment of any moneys by the borrowing
company to the holders of debentures of the company or to
any class of such holders;

(d) appoint a receiver of such of the property as constitutes the
security, if any, for the debentures or any part thereof;
or

o1
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(e) give such further directions from time to time as may be
necessary to protect the interests of the holders of
debentures, the members of the borrowing company or an
of its guarantor companies or the public, .

but in making any such order the Registrar shall have regard to the
rights of all creditors of the borrowing company.

(5) The Registrar may vary or rescind any order made under
subsection (4) as he thinks fit.

(6) A trustee company in lodging any application with the
Registrar shall have regard to the nature and kind of the security
given when the debentures were offered to the public, and, if no
security was given, shall have regard to the position of the holders of
the debentures as unsecured creditors of the borrowing company.

(7) A trustee company may rely upon any certificate or report
given or statement made by a solicitor, auditor or officer of the
borrowing company or guarantor company if it has reasonable grounds
for believing that the solicitor, auditor or officer was competent to give
or make the cettificate, report or statement.

(8) For the purpose of the last preceding subsection "solicitor"
includes a person who is qualified by the laws of the country ‘where he
' gives the certificate or makes the report or statement to practise as a
solicitor or as a legal practitioner, by whatsoever title he may be
called, in that country; and "auditor" shall include a person properly
appointed under the laws of the country.where he gives the certificate
or makes the report or statement to be, or to act as, the auditor of the
company in that country.

(9) 1In any case where Division 2 of this Part has no
application by virtue of section 229A: )

(a) The references to "the Registrar" in subsections
(2), (3), (4), (5) and (6) of this section shall
be deemed to be references to "the Court";

(b) The Court may order that all or any actions or
proceedings befor. the Court by or against the
borrowing company be stayed in lieu of the
direction prescribed in paragraph (b) of
subsection (4) of this section.

[Amended Act QQ0/4]

245. Proper Law - Where an international company has offered
debentures to the public for subscription or purchase under this Act

and issues such debentures in the Cook Islands then wQ)'Gd'eio
any provisions. therein to the contrary such debentures and the

relevant trust deed relating to such debentures shall be governed by
the law of the Cook Islands.

Provided that this section shall have no application in

any case where Division 2 of this Part has no application
by virtue of section 229aA. ’

CAmended Ack 19B86-81/26; Ack 990/ 4;
Act 19a1/3i)
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246. Obligations of Borrowing Company - (1) Where a trustee
company acts as trustee for the holders of any debentures of a
borrowing company the directors of the borrowing company shall-

(a) at the end of a period not exceeding 3 months ending on a
day which the trustee company is hereby required to notify
to the borrowing company in writing; and

(b) ‘at the end of each succeeding period thereafter, being a
period of 3 months or such shorter time as the trustee
company may, in any special circumstances, allow,

prepare a report that relates to that period and complies with the
requirements of subsection (2) and within 1 month after the end of each
such period cause to be lodged with the Registrar a copy of the report
relating to this period.

(2) The report referred to in subsection (1) shall be signed by
not less than 2 of the directors on behalf of all of them and shall set
out in detail any matters adversely affecting the security, or the
interests of the holders of the debentures and, without affecting the
generality of the foregoing, shall state-

(a) whether or not the limitations on the amount that the
company may: borrow have been exceeded;

(b) whether or not the borrowing company and each of its
guarantor companiés have observed and performed all the
covenants and provisions binding upon them: respectively by
or pursuant to the debentures or any trust deeds;

-

v
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trustee company may and, if in its opinion it thinks it is necessary for
the protection of the interests of the holders of the debentures, the
trustee company shall give notice in writing to the company requiring it
to repay the moneys so received by the company and, within 1 month
after such nétice is given, lodge with the Registrar a copy of such
notice.

.
-

(4) A trustee company shall not give a notice puréuant to the
provisions of subsection (3) if it is satisfied~

(a) that the purpose or project has been substantially achieved
or completed;

(b) that the interests of the holders of the debentures have not
been materially prejudiced by the failure to achieve or
complete the purpose or ‘project within. the time stated in the
prospectus or within a reasonable time; or

(c) that the failure to achieve the purpose or project was due to
circumstances, other than shortage of funds, beyond the
control of the company that could not reasonably have been
foreseen by that company at the time that the prospectus
was issued.
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PART XilI

APPLICATION OF OTHER ACTS

249. Application of Other Acts to
International Companies - (1) For the purpdses of this section -

"foreign currency" includes notes, coins, postal notes, money
orders, bills of .exchange, promissory notes, drafts, letters of
credit and travellers' cheques payable or expressed otherwise than
in New Zealand money, and. also includes rights and instruments of
title to New Zealand money;

"gecurities" includes shares, stock, bonds, debentures, debenture
stock, treasury bills and notes, and units or sub-units of a unit
trust, and also includes deposit receipts in respect of the deposit
of securities and documents of title to securities but does not
include bills of exchange or promissory notes.

(2) Subject to subsections (3),('4)01'(1(52 no Act of the Cook
islands, or any regulation, by-law or rule made thereunder shall -

(a) impose -

(i) any liability, duty, responsibility, obligation or
restriction;

(ii) any fee, impost, tax, leyy, dues, duty or exise; or
(iii) any fine or penalty
on .;an international company or a foreign company; or
(b) require -
Qi) the deposit of any moneys in any public account by;

(ii) the filing of any accounts, returns, reports or records
by; or

(iii) the licensing or registration'of,

an international company or a foreign company, other than this Act, the
Cook Islands Monetary Board Act 1981, the- Off-Shore Banking Act
1981, the Off-Shore Insurance Act 1981-82 or the Truslee Companies
Act 1981-82.

(3) Every internaticnal company and every foreign company may
sue and be sued in the Court and accordingly shall be subject to
the Judicature Act 1980-81 and to every regulation by-law or rule
made under that Act and to all other rules of procedure of the
Court whether provided for under or by virtue of statute or made
by the Court in fts {nherent jurisdiction.

{(4) Except where onshore business is transacted by
way of an isolated transaction that is completed
within a period of 31 days, (not being one of a
number of similar transactions repeated more than
once) subsection (2) shall not apply to a foreign
company which transacts onshore business (as defined
in section 249A) in its transaction of that onshore
business whether it be by way of isolated
transaction or of a continuing nature.

] !5) Subsection (2) shall not a in

income derived by a foreign company where?ptﬁatn ;sigﬁzt g:
derived by way of dividend, interest, royalty or any other
means of distribution, paid by a domestic company (other than
a trustee company)., or paid by a natural person ordinarily

resident in . . C
capacity. the Co?k Islands, acting in his personal

CAnanded 6-87/26; 6. 19%8/¢.
i ,mlz,gcf 186-87/26; Act (ag7] 26; Ack 1988/¢,
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this section,-

"Administrative Onshore BDusiness"” mean,-—

{a) any transaction or dcaling by an international

. company or a foreign cowpany with a local entity
engaged in  the practice of law in the Cook
Islands for the purpose of obtaining Jlcgygal
advice or represcntation.

{b) any transaction or dcaling by an international
company or a [foreign company with a local entity
engaged in the practice of accounting in the
Cook Islands for the purpose of having prepared
or audited any of the accounts of that company.

{c) any transaction or dealing by an .
international company or a foreign company with a
local entity -

(1) registered under the Banking Act 1969
for the purposes of facilitating the
deposit with or movement by that local
entity of any of the monies of that
company; or

(i) registered under the off-shore Banking
Act 1981 where the transaction or
dealing is with that division of the
local entity which exercises the right
to transact off-shore banking business
conferred on it pursuant to that
Act;

(d) any other class of transaction or dealing being:

(1) a class of transaction or dealing by any

international company or foreign company
with a local entity in  respect of the
provision of ancillary secrvices Dby the
local centity Lo any such company to enable
it to carry on its business in and from
the Cook Islands; and :

(ii) of such a kind oxr nature that such =@
services cannol reasonably be supplied by
or through a Lrustec company.

as may from Lime Lo time be prescribed.

*"Interest” shall include any interest whether 1legal
or equitable and whether vested orx contingent in
nature.
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Cook Islands Laws

250. Exemption.of Non-Resident .

Recipients of Income - Notwithstanding the provisions of any
other Act of the Cook Islands, or any regulation, by-law or rule made
thereunder, a person not ordinarily resident in the Cook islands shall
not be subject to the imposition of any fee, impost, tax, levy, dues or
excise in relation to any income derived by the non-resident person,
other than where the income is derived -

(a) by that non-resident person in the course of carrying on
business in the Cook Islands or through a permanent
establishment of the non-resident in the Cook Islands;

(b) by that non-resident person by way of dividend, .interest,
royalty or any other means of distribution, paid by a
domestic company, other than a trustee company.
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International Companies

SCHEDULE 1
(Section 20)

THE POWERS OF AN INTERNATIONAL COMPANY

1. To carry on any business, other than a business which it is
prohibited by the Act or the regulations from carrying on, which may
seem to the company capable of being conveniently carried on or
calculated directly or indirectly to enhance the value of or render
profitable any of the company's property or rights.

2. To enter into or be a party to any transaction or document.

3. To acquire, hold, dispose of or deal with any information or rights
or property of any kind.

4. To acquire, hold, dispose of or deal with the whole or any part of
the undertaking of any other company, association or business.

S. To dispose of or otherwise deal with the whole or any part of its
undertaking or business.

6. To assume any duties, obligations or liabilities.
7. To acquire any rights or Interests.

8. To provide or procure provision of any services.
9. To lend and borrow.

10. To procure its registration or recognition in any place outside the
Cook Islands.

11. To create and extinguish liabilities and rights and interests.

12. To issue shares, debentures and options, and to take shares,
debentures and options and to redeem and forfeit the same.

13. To employ or retain persons in and about its business or the
business of any other company or person. :

14. To give indemnities and guarantees and obtain. indemnities and
guarantees.

15. To take out insurance of all kinds whether over the property or
rights of the company or not.

16. To promote any other company.

17. To make gifts, donations and wagers which may lawfully be made
whether the same may, or may not, be for the purpose of advancing its
business. .

18. By way of settlement or other dealing or disposition to give the
right to a person not a member of the company to share in the whole or
any part of its gains or profits to the exclusion of its members
provided that in exercising such power no distribution of gains or
profits shall be made pursuant to such settlement disposition or other
dealing which would exceed the amount properly distributable as a
dividend or properly capable of being returned as capital surplus were
such distribution a distribution to some or to all of the members of the
company. ) '

19. To do any of the things which it may do in association with ‘any
other person or company and as principal or agent or as trustee or for
its own benefit.

20. To promote any other business.

21. To do all such things as are Incldental or conducive to the
exercise of the other powers of the company.

22. To do all other things which are not prohibited by or under the
Act or the regulations made thereunder or otherwise by the laws of the
Cook Islands. 4
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SCHEDULE 2
(Section 25)

TABLE A: ARTICLES FOR MANAGEMENT OF AN
INTERNATIONAL COMPANY

INTERPRETATION

1. In these Articles words and expressions, except In so far as the
context or subject-matter otherwise indicates or requires, shall have the
same meaning as in the International Companies Act 1982 and further -

"secretary” means any person appointed to perform the duties of a
secretary of the company;

“the Act” means the International Companies Act 1982;

"the office" means the registered otfice of the company in the Cook
Islands;

“the seal” means the common seal of the company.

ISSUE OF SHARES

2. Without prejudice to any special rights previously conferred on the
holders of any existing shares or class of shares, but subject to the
Act, shares. in the company may be issued by the directors, or, in the
case of a branch of the company established outside the Cook Islands,
by the directors of the local board, in accordance with the provisions
of the Act and any shares may be issued with such preferred, deferred
or other special rights or such restrictions, whether in regard to
dividend, wvoting, return of capital or otherwise, as the directors,
subject to any ordinary resolution of the company, determine.

BEARER SHARES

3. No share warrant shall be issued by the company except upon a
request in writing by the person whose name is for'the time being upon
the register of members of the company as the holder of the share or
stock in respect of which the share warrant is to be issued, and there
shall be no objection that the request was signed by the person making
the same before his name was entered in the register as such holder,
provided always that a share warrant may be issued upon a request in
writing by a person who subscribed the memorandum of the company in
respect of one or more of the shares in respect of which he has
subscribed the memorandum, notwithstanding the fact that the name of
such subscriber has not been and will not be entered in the register of
members as a shareholder.

4. No share warrant shall be issued in respect of any shares on
which there is any unpaid liability.

S. A request to the company for the issue of a share warrant shall be
in such form and authenticated by such statutory declaration or other
evidence as to the identity of the person making the same and of his
right or title to the share or stock as the directors shall from time to
time require and shall be lodged at the office of the company.

6. Before the issue of a share warrant the certificate, if any, then
outstanding in respect of the share intended to be included in it shall
be delivered up to the directors.

7. Share warrants shall be issued under the seal or the branch seal
of the company or branch of the company established outside the Cook
Islands and be signed by one director and by the secretary or such
other person as the directors may appoint for that purpose or, in the
case of a branch, by a member of the local board or such, other person
as the directors may appoint for that purpose.

8. Each share warrant shall relate to such number of shares and be
in such language and form as the directors shall think fit. The number
originally attached to each share shall be stated in the share warrant.

9. Coupons payable to bearer, of such number as the directors shall
think fit, shall be attached to share, warrants providing for the payment
of the dividends upon and in respect of the shares or stock included
therein, and the directors shall provide, as they shall from time to time
think fit,. for the issue of fresh coupons to the bearers for the time
being of share warrants when the coupons attached thereto shall be
exhausted.
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10. Each coupon shall be distinguished by the number of the share
warrant to which it belongs and by a number showing the place it holds
in the series of coupons belonging to the warrant. The coupons shall
not be expressed to be payable at any particular period, nor shall they
contain any statement as to the amount which shall be payable.

1. Upon any dividend being declared to be payable upon the shares
specified in a share warrant, the directors shall publish an
advertisement in any newspaper they shall think fit or otherwise give
such notice as they think fit stating the amount per share or per
centum payable, the date of payment and the serial number of the
coupon to be presented; and thereupon any person presenling and
delivering up a coupon of that serial number at the place, or one of the
piaces, stated in the coupon or in the said advertisement, shall be
entitled to receive at the expiration of such number of days, not
exceeding 28, after so delivering it up as the directors shall from time
lo time direct the dividend payable on the share certified in the share
warrant to which the said coupon shall belong, according to the notice
which shall have been given by advertisement or notice.

12. The company shall be entitled to recognise an absolute right in the
bearer for the time being of any coupons so advertised as aforesaid for
payment to such amount of dividend on the share warrant whereto the
said coupon shall belong as shall have been as aforesaid declared
payable upon presentation and delivery of the coupon and the delivery
of such coupon shail be a good discharge to the company accordingly.

13. If any share warrant or coupon be worn out or defaced the
directors may, upon the surrender thereof for cancellation, issue a new
one in its stead.

14. If any share ‘warrant or coupon be lost or destroyed the directors
may, upon the loss or destruction being established to their satisfaction
and upon such indemnity being given to the company as they shall
think adequate, issue another share warrant or coupon in lieu thereof.

15. In every case provided for by Articles 13 and 14 a fee of $10.00,
exclusive of all expenses attending the investigation of evidence of loss
or destruction and of an indemnity to the corporation, shall be paid to
the company by the person availing himself of those Articles.

16. No person shall as bearer of a share warrant be entitled to attend
or vote, or exercise in respect thereof any of the rights of a member,
at any general meeting of the company, or sign any requisition for or
aid in_calling any general meeting unless 7 days at least before the day
appointed for the meeting, in the first case, and unless before the
requisition is left at the office, in the second case, he shall have
deposited the share warrant at the office. or such other place as the
directors appoint, together with a statement in writing of his name and
address, and unless the share warrant shall remain so deposited until
after the general meeting, or any adjournment thereof, shall have been
held. The names of more than one as joint holders of a share warrant
shall not be received.

17. There shall be delivered to the person so depositing a share
warrant a certificate stating his name and address, and the number of
shares or the amount of stock represented by the share warrant so
deposited by him and a wvoting card specifying the number of votes
which the warrant so deposited entitles him to cast at a specified
general meeting. The production of such a wvoting card at that
specified general meeting shall entitle the bearer thereof to attend and
vote at that general meeting in the same way as if he were a registered
member of the company in respect of the shares or stocks specified in
the said certificate. Ypon delivering up the said certificate to the
company the share warrant in respect whereof it shall have been given
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shall be returned. The certificate may be as follows-
ceietieenaceiessssanssssinternational Company

No.
This is to certify that of

has, in accordance with the Articles of the company, deposited the
undermentioned share warrant in respect of which he is entitled  to
attend the general meeting of the company to be held at

on the day of 19 .

Dated this day of 19 .

Secretary

18. No person as bearer of any warrant shall be entitled to exercise

- any of the rights of a member, save as hereinbefore expressly provided
in respect of general meetings, without producing such warrant and
stating his name and address, and, if and when the directors so
require, permitting an endorsement to be made thereon the fact, date,
purpose and consequence of its production.

19. If the bearer of a share warrant shall surrender it to be
cancelled, and shall therewith lodge at the office a declaration Iin
writing, signed by him, in such form and authenticated in such manner
as the directors require, requesting to be registered as a member in
respect of the share specified in the said share warrant, and stating in
such declaration his name and address, he shall be entitled to have his
name entered as a member in the register of members of the company in
respect of the shares specified in the share warrant so surrendered.

20. Every share warrant shall be transferable by delivery. *
REDEEMABLE SHARES

21. Subject to the Act, any shares may be redeemable shares and such
shares shall be liable to be redeemed by the company. Until the
directors otherwise resolve, such shares shall be redeemable upon the
repayment of the amount paid up thereon. Such shares shall be
classified as redeemable .shares and shall be referred to as such in any
certificate or warrant relating to such shares and in the register of
members.

SHARE CAPITAL AND VARIATION OF RIGHTS

22. If at any time the share capital is divided into different classes of
'shares, the rights attached to any class, unless otherwise provided by
the terms of issue of the shares of that class, may, whether or not the
company is being wound up, be varied by special resolution of the
company with the consent in writing of the holders of three-fourths of
the issued shares of that class, or with the sanction of a special
resolution passed at a separate general meeting of the holders of the
shares of the class. To every such separate general meeting the
provisions of these Articles relating to general meetings shall apply
mutatis mutandis, but so that the necessary quorum shall be 2 persons
at least holding or representing by proxy one-third of the issued
shares of the class and so that any holder of shares of the class
present in person or by proxy may demand a poll. ,

23. The rights conferred upon the holders of shares of any class
issued with preferred or other special rights shall, unless otherwise
expressly provided by the terms of issue of the shares of that class,
be deemed to be varied by the creation or issue of further shares
ranking equally therewith or in priority thereto.
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International Companies

make the transfer, and thereupon the company shall subject to the
powers vested in the directors by these Articles register the transferee
3s a shareholder and retain the instrument of transfer.

40. The directors may decline to register any transfer of shares on
which the company has a lien.
4

TRANSMISSION OF SHARES

41. In case of the death of a member the survivor or survivors where
the deceased was a joint holder, and the legal personal representatives
ol the deceased where he was a sole holder, shall be the only persons
recognised by the company as having any title to his interest in the
shares; but nothing herein contained shall release the estate of a3
deceased joint holder from any liability in respect of any share which
had been jointly held by him with other persons.

42. Any person becoming entitled to a share in consequence of the
death, bankruptcy or insolvency of a member may, upon such evidence
being produced as may from time to time properly be required by the
directors and subject as hereinafter provided, elect either to be
registered himself as holder of the share or to have some person
nominated by him registered as the transferee thereof, but the
directors shall, in either case, have the same right to decline or
suspend registration as they would have had in the case of a transfer
of the share by that member before his death, bankruptcy or
insolvency.

43. If the person so becoming entitled elects to be registered himself
he shall deliver or send to the company a notice in writing signed by
him stating that he so elects. If he elects to have another person
registered he shali testify his election by executing to that person a
transfer of the share. All the limitations, restrictions and provisions of
these Articles relating to the right to transfer and the registration of
transfers of shares shall be applicable to any such notice or transfer as
aforesaid as if the death or bankruptcy of the member had not occurred
and the notice of transfer were a transfer signed by that member.

44. Where the registered holder of any shares dies or becomes
bankrupt or insolvent his personal representative or the assignee of his
estate, as the case may be, shall, upon the production of such evidence
as may from time to time be properly required by the directors in that
behalf, be entitled to the same dividends and other advantages, and to
the same rights whether in relation to meetings of the corporation, or
to wvating or otherwise, as the registered holder would have been
entitled to if he had not died or become bankrupt or insolvent; and
where two or more persons are jointly entitled to any share in
consequence of the death of the registered holder they shall, for the
purposes of these Articles, be deemed to be joint holders of the share.

FORFEITURE OF SHARES

45. If a member fails to pay any call or instalment of a call on the day
appointed for payment thereof, the directors may, at any time
thereafter during such time as any part of the call or instalment
remains unpaid, serve a notice on him requiring payment of so much of
the call or instalment as is unpaid, together with any interest which
may have accrued. :

46. The notice shall name a further day, not earlier than the
expiration of twenty-éight days from the date of service of the notice,
on or before which the payment required by the notice is to be made,
and shall state that in the event of non-payment at or before the time
appointed the shares in respect of which the call was made will be liable
to be forfeited.
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Cook Islands Laws

60. The .chairman, if any, of the board of directors shall preside as
chairman at every general meeting of the company or if there is no
such chairman, or if he is not present within 15 minutes after the time
appointed for the holding of the meeting or is unwilling to act, the
members present shall elect one of their number to be chairman of the
meeting.

61. The chairman may, with the consent of any meeting at which a
quorum s present, and shall if so directed by the meeting, adjourn the
meeting from time to time and from place to place, but no business shall
be transacted at any adjourned meeting other than the business left
unfinished at the meeting from which the adjournment took place. When
a meeting is adjourned for 30 days or more, notice of the adjourned
meeting shall be given as in the case of an original meeting. Save as
aforesaid it shall not be necessary to give any notice of an adjournment
or of the business to be transacted at an adjourned meeting.

62. At any general meeting a resolution put to the vote of the meeting
shall be decided on a show of hands unless a poll is, before or on the
declaration of the result of the show of hands, demanded by any
member present in person, by representative or by proxy. Unless a
poll is so demanded a declaration by the chairman that a resolution has
on a show of hands been carried or carried unanimously, or by a
particular majority, or lost, and an entry to that effect in the book
containing the minutes of the proceedings of the company, shall be
conclusive evidence of the fact without proof of the number or
proportion of the votes recorded in favour of or against the resolution.
The demand for a poll may be withdrawn.

63. If a poll is duly demanded it shall be taken in such manner and
either at once or after an interval or adjournment or otherwise as the
chairman directs, and the result of the poll shall be the resolution of
the meeting at which the poll was demanded but a poll demanded on the
election of a chairman or on a question of adjournment shall be taken
forthwith.

64. In the case of an equality of votes, whether on a show of hands
or on a poll, the chairman of the meeting at which the show of hands
takes place or at which the poll is demanded shall not have a second or
casting vote.

65. Subject to any rights or restrictions for the time being attached to
any class or classes of shares, at meetings of members or classes of
members each member’ entitled to vote may wvote in person or be
represented and vote by proxy or by attorney and on a show of hands
every person present who is a member or representative of a member
shall have one vote, and on a poll every member present in person or
by representative shall have one vote for each share he holds.

66. In the case of joint holders the vote of the senior who tenders a

vote, whether in person or by proxy, shall be accepted to the
exclusion of the votes of the other joint holders; and for this purpose
seniority shall be determied by the order in which the names stand in
the register of members.

67. A member who is of unsound mind or whose person or estate is
liable to be dealt with in any way under the law relating to
mentally-disordered persons may be represented by and vote, whether
on a show of hands or on a poll, by his committee or by his trustee or
by such other person as properly has the management of his estate,
and any such committee, trustee or other person may vote by’
representative or proxy.

68. No member shail be entitled to vote at any general meeting unless
all calls or other sums presently,payable by him in respect of shares in
the company have been paid.
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69. No objection shall be raised to the qualification of any voter except
at the meeting or adjourned meeting at which the vote objected to .s
given or tendered, and every vote not disallowed at such meeting shall
be valid for all purposes. Any such objection made in due time shall

be referred: to the chairman of the meeting, whose decision shall be
final and conclusive.

70. The instrument appointing a proxy shall be in writing, in the
common or wusual form, uncer the hand of the appointor or of his
eltorney duly authorised in writing or, if the appointdr is a3 company,
under seal or under the hand of an officer or attorney duly authorised.
A proxy may but need not be a member of the company. The
instrument appointing a proxy shall be deemed to confer authority to
demand or join in demanding & poll.

71. Where it is desired to afford members an opportunity of voting for
on against a resolution the instrument appointing a proxy shall be in
the following form or a form as near thereto as circumstances admit -

............. ceeeesesan..dnternational Company

I/We, of

being a member/members of the abovenamed company, hereby appoint
of

or, failing him,

of ,as my/our proxy to vote for me/us on
my/our behalf at the general meeting of the company to be held on the
day of

19 , and at any adjournment thereof.

Signed this day of 19

*in favour of

This form is to be used against

the resolution

. .
Strike out whichever is not desired (Unless otherwise instructed, the
proxy may vote as he thinks fit).

72. The instrument appointing a proxy and the power of attorney or
other authority, if any, under which it is signed or a photostat copy of
that power or authority shall be deposited at the office of the company,
or at such other place within the Cook Islands as is specified for that
purpose in the notice convening the meeting, not less than 5 days
before the time for holding the meeting or adjourned meeting at which
the person named in the instrument proposes to vote, or, in the case of
a poll, not less than S days before the time appointed for the taking of

the poll, and 'in default the instrument of proxy shall not be treated as
valid.

73. A vote given in accordance with the terms of an instrument of
proxy or attorney shall be valid notwithstanding the previous death or
unsoundness of mind of the principal or revocation of the instrument or
of the authority under which the instrument was executed, or the
transfer of the share in respect of which the instrument is given, if no
intimation in writing of such death, unsoundness of mind, revocation or
transfer as aforesaid has been received by the company at its office

before the commencement of the meeting or adjourned meeting at which
the instrument is used.

74. The holder of a bearer share shall be entitled to vote only in
accordance with Article 17.

7s. A resolution or special resolution may be in

writing passed in accordance with the

provisions of section 94(6) of the Act and any

resolution in writing cgntained in the one instrument or In
several instruments in like form signed by the members, other than
holders of share warrants, holding together more than 75 per centum of

03y
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the wvoting rights of the shares having voting rights at a general
meeting of the company of which resolution notice has been given in the
manner in which notices of general meetings should be given shall be as
valid as a resolution or a special resolution passed at a general meeting
of the company. ’

DIRECTORS' APPOINTMENT, ETC.

76. The number of the directors, the names of the first directors and
the fees, if any, of the first directors shall be determined in writing
by the subscribers of the memorandum or a majority of them.

77. The corporation may from time to time by ordinary resolution
increase or reduce the number of directors.

78. The directors shall have power at any time, and from time to time,
to appoint any person to be a director, either to fill a casual vacancy
or as an addition to the existing directors, but so that the total number
of directors shall not at any time exceed the number fixed in
accordance with these Articles.

79. The company may by ordinary resolution remove any director and
may by ordinary resolution appoint another person in his stead.

80. The remuneration of the directors may be fixed or varied by the
company by ordinary resolution and shall be deemed to accrue from day
to day; the directors may also be paid all travelling, hotel and other
expenses properly jncurred by them in attending and returning from
meetings of the directors or of any committee of the directors or
general meetings of the company or in connection with the business of
the company.

81. The directors shall not be required to hold any shares in the
company. A director may be a company whether incorporated in the
Cook Islands or eisewhere and may act . as such through a
representative or delegate appointed from time to time by written notice
jodged with the secretary.

82. The office of director shall become vacant if the director -
(a) ceases to be a director by virtue of the Act;

(b) within the Cook lIslands or elsewhere is adjudged bankrupt
or insolvent or makes any arrangement or compromise with
his creditors generally;

(c) becomes prohibited from being a director by reason of any
order made under the Act;

(d) becomes of unsound mind or a person whose person or estate
is liable to be dealt with in any way under the law relating
to mentally-disordered persons; or

(e) resigns his office by notice in writing to the company.
POWERS AND DUTIES OF DIRECTORS

81. The business of the company shall be managed by the directors
who may pay all expenses incurred In promoting and incorporating the
company and may exercise all such powers of the company as are not,
by ths Act or by these Articles, required to be exercised by the
company in general meeting, subject, nevertheless, to any of these
Articles and to the provisions of the Act. 4

84. The directors may exercise all the powers of the company to
borrow money and to mortgage or charge its undertaking, property and
uncalled capital, or any part thereof, and to Issue debentures and




International Companies

. other securities whether outright or as security for any debt liability or
obligation of the company or of any third party.

8S. The directors may exercise all the powers of the company in
relation to any seal for use outside the Cook Islands and in relation to
branch registers and may provide for the establishment of branches of
the company outside the Cook Islands in accordance with the provisions
of the Act.

86. The directors may from time to time by power of attorney appoint
any company, firm or person or body of persons to be the attorney or
attorneys of the company -in accordance with Section 29(3) of the Act.

87. All cheques, promissory notes, drafts, bills of exchange and other
negotiable instruments, and all receipts for money paid to the company,
shalli be signed, drawn, accepted, endorsed or’ otherwise executed, as
the case may be, in such manner as the directors from time to time
determine.

88. The directors shall cause minutes to be made -
(a) of all appointments of officers;

(b) of the names of the directors present at all meetings of the
company and of the directors; and

(c) of all proceedings at all meetings of the company and of the
directors.

Such minutes shall be signed by the chairman of the meeting at which
the proceedings were held or by the chairman of the next succeeding
meeting.

89. All resolutions in writing signed by members or directors pursuant
to the provisions in that behalf contained in these Articles shall be
entered in the minute book containing minutes of the meetings of the
company or of the directors respectively.

PROCEEDINGS OF DIRECTORS

90. The directors may meet together for the despatch of ‘business,
adjourn and otherwise regulate their meetings as they think fit. A
director may at any time, and the secretary shall on the requisition of
a director, summon a meeting of the directors.

91. Subject to these ‘Articles questions arising at any meeting of
directors shall be decided by a majority of votes and a determination by
a majority of directors shall for all purposes be deemed a determination
of the directors. In case of an equality of votes the chairman of the
meeting shall have no second or casting vote.

92. A director may vote and be counted in the quorum in respect of
any contract or proposed contract with the company in which he is in
any way interested or on any matter arising thereout and no contract
entered into by the company in which a director is in any way
interested shall by reason thereof be voidable and no director shall be
liable to account to the company for any profits realised by such
contract or any office of profit held by him by reason of his being a
director.

93. Any director with the approval of the directors may appoint any
person, whether a member of the company or not, to be an alternate or
substitute director in his place during such period as he thinks fit.
Any person while he so holds office as an alternate or substitute
director shall be entitled to notice of meetings of the directors and to
attend and vote thereat accordingly, and to exercise all. the powers of
the appointor in his place. An alternate or substitute director shail not

o041
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be required to hold any share qualification, and shall ipso facto vacate
office if the appointor vacates office as a director or removes the
appointee from office. Any appointment or removal under this Article
shall be effected by nolice in writing under the hand of Lhe director
making the same.

94. The quorum necessary for the transaction of.the business of the
directors may be fixed by the directors; but until so fixed it shall be
one less than the total number of directors unless the total number of
directors is less than 3, when the quorum shall be all the directors.

95. The directors may act notwithstanding any vacancy in their body
or failure to appoint the total number of directors fixed by or under
these Articles but, if and so long as their number is less than the
number fixed by or under these Artlicles as the necessary quorum of
directors, the directors or director may act for the purpose of
increasing the number of directors to that number or of summoning a
general meeting of the company, but for no other purpose.

96. The directors may elect a chairman of their meetings and determine
the period for which he is to hold office, but if no such chairman is
elected, or if at any meeting the chairman is not present within 10
minutes after the time appointed for holding the meeting, the directors
present may choose one of their number to be chairman of the meeting.

97. The directors may delegate any of their powers to committees
consisting of such member or members of their body as they think fit;
any committee so formed shall in the exercise of the powers so
delegated conform to any regulations that may be imposed on it by the
directors. ’

98. A committee may elect a chairman of its meelings; if no such
chairman is elected, or if at any meeting the chairman is not present
within 10 minutes after the time appointed for holding the meeting, the
members presént may choose one of their number to be chairman of the
meeting. :

89. A committee may meet and. adjourn as it thinks proper. Questions
arising at any meeting shall be determined by a majority of votes of the
members present, and in the case of an equality of votes the chairman
shall have no second or casting vote.

100. All acts done by any meeting of the directors or of a committee of
directors or by any person acting as a director shall, notwithstanding
that it is discovered that there was some defect in the appointment of
any such director or person acting as aforesaid, or that they or any of
them were disqualified or had never been qualified, be as valid as if
every such person had been duly appointed and was qualified to be a
director.

101. A resolution in writing, signed by all the directors for the time
being entitled to receive notice of a meeting of the directors, shall be
as valid and effectual as if it had been passed at a meeting of the
directors duly convened and held. Any such resolution may consist of
several documents in like form, each signed by one or more directors.

MANAGING DIRECTORS

102. The directors may from time to time appoint one or more of their
body to the office of managing director for such period and on such
terms as they think fit and, subject to the terms of any agreement
entered into in any particular case, may revoke any such appointment
but such appointment shall be automatically determined if the appointee
ceases from any cause to be a director. :

103. A managing director shall, subject to the terms of any agreement
entered into in any particular case, receive such remuneration, whether
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by way of salary, commission or participation in profits, or partly in
one way and partly in another, as the directors may ‘determine.

104. The directors may entrust to and confer upon a managing director
any of the powers exercisable by them upon such terms and conditions
and with such restrictions as they may think fit, and either collateraily
with or to_the exclusion of their own powers, and may from time to time
revoke, withdraw, alter or vary all or any of those powers.

RESIDENT DIRECTOR

ma
105. The direclorsLﬂadyappoint a resident director of the company for
such term and at such remuneration and upon such conditions as the
other directors and the resident director agree. Any resident director
so appointed may be removed by the directors.

RESIDENT SECRETARY

106. The resident secretary shall, in accordance with the Act, be
appointed by the directors for such term, and at such remuneration,
and upon such conditions as the directors and the resident secretary
shall agree. The directors may appoint a general secretary or other
secretaries in addition to the resident secretary and subject to the Act
fix their respective duties and functions. Any secretary may be
removed by the directors subject to the provisions of the Act.

SEAL

107. The directors shall provide for the safe custody of the seal, which
shall be used only by the authority of the directors or of a committee
of the directors authorised by the directors in that behalf, and every
instrument to which the seal is affixed shall be signed by or on behalf
of a director or by some other person appointed by the directors for
the purpose. The directors shall provide for the safe custody of
official seals and for the persons by whom any such seal is to be
affixed.

ACCOUNTS

108. The directors shall cause proper accounting and other records to
be kept and shall distribute copies of balance-sheets as required by the
Act and shall from time to time determine whether and to what extent
and- at what times and places and under what conditions or regulations
the accounting and other records of the company or any of them shall
be open to the inspection of members not being directors, and no
member, not being a director, shall have any right of inspecting any
account or book or paper of the company except as conferred by any
written law of authorised by the directors or by the company in general
meeting. '

DIVIDENDS AND RESERVES
109. The directors may declare dividends: -

110. The directors may from time to time pay to the members such
interim dividends as appear to the directors to be justified by the
profits of the company.

111. No dividend shall be paid otherwise than out of profits and no
dividend shall bear interest against the company.

112. The directors may, before declaring any dividend, set aside out of
the profits of the company such sums as they think proper as reserves
which shall, at the discretion of the directors, be applicable for any
purpose to which the profits .of the company may be properly applied,
and pending any such application may, at the like discretion, either be
employed in the business of the company or be invested in such
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investments as the directors may from time to time think fit. The
directors may also without placing the same to reserve carry forward
any profits which they may think prudent not to divide.

113. Subject to the rights of persons, if any, entitled to shares with
special rights as to dividend, all dividends shall be declared and paid
according to the amounts paid or credited as paid on the shares in
respect whereof the dividend is paid, butl no amount paid or credited as
paid on a share in advance of calls shall be treated for the purposes of
this Article as paid on the share. All dividends shall be apportioned
and paid proportionately to the amounts paid or credited as paid on the
shares during any portion or portions of the period in respect of which
the dividend is paid; but if any share is issued on terms providing
that it shall rank for dividend as from a particular date that share shall
rank for dividend accordingly.

114. The directors may deduct from any dividenq payable to any
member all sums of money, if any, presently payable by him to the
company on accounl of calls ot otherwise in relation to the shares of
the company.

115. Any dividend may be paid wholly or partly by the distribution of
specific assets and in particular of paid-up shares, debentures or
debenture stock of the company or of any other company or in any one
or more of such ways and, where any difficulty arises in regard to
such distribution, the directors may settle the same as they think
expedient, and fix the value for distribution of such specific assets or
any part thereof and may determine that cash payments shall be made
to any members upon the footing of the value so fixed in order to
adjust the rights of all parties, and may vest any such specific assets
in trustees as may seem expedient to the directors.

116. Any dividend, interest or other money payable in cash in respect
of registered shares may be paid by cheque or warrant sent through
the post directed to the registered office of the holder or, in the case
of joint holders, to the registered address of that one of the joint
holders who is first named on the register of members or to such
person and to such address as the holder or joint holders may in
writing direct. Every such cheque or warrant shall be made payable to
the order of the person to whom it is sent. Any one or more joint
holders may give effectual receipts for any dividends, bonuses or other
money payable in respect of the shares held by them as joint holders.

PURCHASE OF OWN SHARES

117. The company may by authority of a special resolution purchase its
own shares in any manr - permitted by the Act.

CAPITALISATION OF PROFITS

118. The directors may resolve that it is desirable to capitalise any part
of the amount for the time being standing to the credit of any of the
company's reserve accounts or to the credit of the profit and loss
account or otherwise available for distribution, and accordingly that
such sum be set free for distribution amongst the members who would
have been entitled thereto if distributed by way of dividend and in the
same proportion, on condition that the same be not paid in cash but be
applied either in or towards paying up any amounts for the time being
unpaid on any shares held by such members respectively or paying up
in full unissued shares or debentures of the company to be allotted and
distributed credited as fully paid up to and amongst such members in
the proportion aforesaid or partly in the one way and partly in the
other. )

119. Whenever such a resolution ,as aforesaid shall have been passed the
directors shall make all appropriations and applications of the undivided
profits resolved to be capitalised thereby, and all allotments and issues
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of fully paid shares or debentures, if any, and generally shall do all
acts and things required to give effect thereto,- with full power to the
directors to make such provision by the issue of fractional certificates
or by payment in cash or otherwise as they think fit for the case of
shares or debentures becoming distributable in fractions, and also to
authorise any person to enter on behalf of all the members entitled
thereto into an agreement with the company providing for the allotment
to them respectively, credited as fully paid up, of any further shares
or debentures to which they may be entitled upon such capitalisation,
or, as the case may require, for the payment up by the company on
their behalf, by the application thereto of their respective proportions
of the profits resolved to be capitalised, of the amounts or any part of
the amounts remaining unpaid on their existing shares, and any
agreement made under such authority shall be effective and binding on
all such members.

NOTICES

120. A notice may be given by the company to any member either
personaily or by sending it by post to him at his registered address.
Where a notice is sent by post, service of the notice shall be deemed to
be effected by properly addressing, prepaying and posting, by airmail
if the address is outside the Cook lIslands, a letter containing the
notice and to have been effected 10 days after the date of its posting.

121. A notice may be given by the company to the joint holders of a
share by giving the notice to the joint holder first named in the
register of members in respect of the share.

122. A notice may be given by the company to the persons entitled to a
share in consequence of the death, bankruptcy or insolvency of a
member by sending it through the post in a prepaid letter, by airmail if
the address is outside the Cook Islands- addressed to them by name, or
by the title of representatives of the deceased or assignee of the
bankrupt or insolvent or by a like description at the address, if any,
supplied for the purpose by the persons claiming to be so entitled, or,
until such an address has been so supplied, by giving the notice in
any manner in which the same might have been given if the death,
bankruptcy or insolvency had not occurred.

123. (1) Notice of every general meeting shall be given in any manner
hereinbefore authorised to -

(a) every member, other than holders of share warrants, except
those members who have not supplied to the company an
address for the giving of notices to them;

(b) every person entitled to a share, other than a bearer share,
in consequence of the death, bankruptcy or insolvency of a
member, who but for his death, bankruptcy or insolvency
would be entitled to receive notice of the meeting; and

(¢) the auditor for the time of the company;

(2) Subject to the provisions of paragraph (3) of this Article,
no other person shall be entitied to receive notices of general meetings.

(3) If pursuant to the terms of issue thereof there is endorsed
on any share warrant issued by the company a statement that notices of
general meetings of the company shall be advertised in a particular
manner notices of all general meetings shall while any such warrant is
outstanding also be given by advertisement in such manner.

WINDING-UP

124. If the company is wound up the liquidator may divide amongst the
members in kind the whole or any part of the assets of the company,

045



“94b

Cook Islands Laws

whether they consist of property of the same kind or not, and may for
that purpose set such value as he deems fair upon any property to be
divided as aforesaid and may determine how the division shall be
carried out as between the members or different classes of members.
The liquidator may wvest the whole or any part of any such assets in
trustees upon such trusts for the benefit of the contributories as the
liquidator thinks fit, but so that no member shall be compeiled to accept
any shares or other securities whereon there is any liability.

INDEMNITY

125. The Directors, Secretary and other
officers or servants for the time being of the
company, for the time being acting in relation
to any of the affairs of the company and each
of - them, and each of their heirs,
administrators and executors, shall be
indemnified and secured harmless out of the
assets and profits of the company from and
against all actions, costs, charges, losses,
damages and expenses, which they or any of
them, their or any of their heirs,
administrators or executors shall or may incur
or sustain by reason of any contract entered
into or any act done, concurred in, or omitted
in or about th¢ execution of their duty or
supposed Jduty in their respective offices or
trusts, except such (if any) as they shall
incur o1 sustain by or through their own
wilful act, nuglect or default respectively,
and the amount for which such indemnity is
provided shall inmediately attach as a lien on
the property of the company and have priority
as against the members over all other claims.
None of the foregoing shall be answerable for
the acts, neglects, or defaults of the other or
others of them, or for any bankers, brokers, or
other persons into whose hands any money or
assets of the company may come, or for any
defects of title of the company to any property
purchased, or for insufficiency or deficiency
of or defect of title of the company to any
security upon which any moneys of or belonging
to the company shall be placed out or invested,
or for any loss, misfortune or damage resulting
from any such cause as aforesaid, or which may
happen in the execution of their respective
offices or trust, or in relation thereto,
unless the same shall happen by or through
their own wilful act, neglect or default
respectively.
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